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requirements 
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Health benefits, Federal employees: 
Federal Employees’ Group Life Insurance Act of 
1980 (FEGLI); basic insurance and optional plans; 
final 
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Excepted service: 
Schedules A, B, and C; positions placed or 
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PROPOSED RULES 
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See Federal Aviation Administration; Research and 
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Treasury Department 
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Veterans Administration 
NOTICES : 
3161 Agency information collection activities under 
OMB review 
Meetings: 
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Separate Parts in this Issue 


Part ll 
3166 Department of Transportation, Research and 
Special Programs Administration 


Reader Aids 

Additional information, including a list of public 
laws, telephone numbers and finding aids, appears 
in the Reader Aids section at the end of this issue. 
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Rules and Regulations 


by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Parts 870, 871, 872 and 873 


Basic Life Insurance, Standard 
Optional Life Insurance, Additional 
Optional Life Insurance, Family 
Optional Life insurance 


AGENCY: Office of Personnel 
Management. 


ACTION: Final rule. 


SUMMARY: The Office of Personnel 
Management is issuing final regulations 
governing the Federal Employees’ Group 
Life Insurance (FEGLI) program. These 
regulations finalize the interim 
regulations issued by OPM pursuant to 
the FEGLI Act of 1980 in December 1980, 
and include a number of nonsubstantive 
clarifying and editorial changes in the 
previous regulations, as well as a 
provision permitting employees to 
include common disaster clauses in 
designations of beneficiary. In addition, 
because the complete FEGLI regulations 
are now being published, the final 
regulations that were recently published 
to allow cancellation of a FEGLI waiver 
for certain returning Federal employees 
are also included. 


EFFECTIVE DATE: February 24, 1984. 


FOR FURTHER INFORMATION CONTACT: 
John Landers (202) 254-9574. 
SUPPLEMENTARY INFORMATION: The 
FEGLI program was amended by Pub. L. 
96-427, the Federal Employee's Group 
Life Insurance Act of 1980, approved 
October 10, 1980. OPM published interim 
regulations to govern the restructured 
program on December 5, 1980 (45 FR 
80472), December 24, 1980 (45 FR 84955, 
republished on December 30, 1980 at 45 
FR 85692) and April 10, 1981 (46 FR 
91355). When the interim regulations 
were published, OPM requested 
comments to be considered in the 


development of final regulations. The 
few comments received at OPM mainly 
concerned the procedures used to 
implement the new program during the 
open enrollment period in March 1981, 
which was announced in the interim 
regulations. Those concerns were 
addressed at the time of the open 
enrollment period and are not pertinent 
now, but will be considered in planning 
any future open enrollment period. 

The following final regulations cover 
Parts 870, 871, 872 and 873 in their 
entirety. This publication incorporates 
editorial and nomenclature changes 
needed in the portions of Parts 870 and 
871, that were not amended by the 
interim regulations. 


Changes to the Interim Regulations 


Pub. L. 96-427 includes a provision for 
waiver of collection of an overpayment 
of pay occurring when an agency 
erroneously fails to withhold full FEGLI 
deductions from an individual's pay, 
annuity or compensation. (See 5 U.S.C. 
8707(d), 8714a(d){2), 8714b(d){2), and 
8714c(d)(2).) If collection is waived, the 
amount of any uncollected FEGLI 
withholdings and agency contributions 
must be submitted to OPM by the 
employing agency for deposit to the 
Employees’ Life Insurance Fund. 

The interim regulations provided that 
employing agencies should use the 
standards and procedures for waiver of 
overpayments of salary as stated under 
4 CFR Chapter I, Subchapter G, which 
implements the provisions of 5 U.S.C. 
5584, the statutory authority for waiver 
of an overpayment of pay. However, 
some agencies are not covered under the 
provisions of 5 U.S.C. 5584. The final 
regulations state that 5 U.S.C. 5584 and 
the implementing regulations are to be 
used by agencies unless the agency is 
excluded from their application. For 
excluded agencies, any other applicable 
method of waiving the collection is 
permitted. The discussion of the 
standards and procedures to be used by 
OPM when waiving or compromising 
collection of an overpayment of annuity 
due to non-withholding of appropriate 
FEGLI deductions has been deleted from 
the regulations as unnecessary since 
OPM must, when collecting 
overpayments created due to non- 
withholding of FEGLI deductions, use 
the same standards and procedures 
used in collections of any other 
overpayment of annuity. The amended 
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portions of the regulations are found at 
§§ 870.401(h), 871.401(g), 872.401(g), and 
873.401(e). The requirement that the 
employing agency submit the full 
amount due, even in cases where the 
collection of an overpayment is waived, 
is unchanged. 

Another clarifying amendment in the 
final regulations concerns an election to 
continue more than 25 percent of a 
retiree’s or compensationer’s basic life 
insurance past age 65. The interim 
regulations did not specify that the 
individual’s annuity or compensation 
payments must be sufficient to cover the 
withholdings necessary under such an 
election. The final regulations are 
amended to clarify that the amount of 
annuity or compensation regularly 
received must cover the required 
withholdings. If payments are 
insufficient, the election must either be 
amended or canceled. This provision 
parallels the provision in effect for the 
optional insurance withholdings for 
retirees and compensationers, and will 
be applicable only in the uncommon 
event that an individual’s annuity or 
compensation payments are insufficient 
to cover the benefit deductions. 

In the past, a common disaster clause 
in a designation of beneficiary has not 
been permitted under the FEGLI 
program. However, in view of the 
greatly enhanced value of the FEGLI 
program under Pub. L. 96-427, OPM has 
determined that a common disaster 
clause should be allowed. A provision 
allowing such a clause on a FEGLI 
designation of beneficiary is added to 
the final regulations at § 870.901(g). It 
provides that a person may stipulate in 
his/her designation that the designated 
beneficiary shall be entitled to the 
insurance proceeds only if he/she 
survives the designator for a period of 
time not exceeding 30 days. This type of 
provision allows a designator to prevent 
entry of insurance proceeds into the 
estate of a beneficiary who survives the 
insured by only a short time, and to 
name the alternative recipient of the 
proceeds in such circumstances. 

Another clarifying change involves 
the temporary extension of coverage 
available under the FEGLI law upon 
involuntary termination of an 
individual's group enrollment, which 
usually occurs when an employee 
separates from service or completes 12 
months of continuous nonpay status. 





The employee under these 
circumstances has 31 days of additional 
free coverage under the group policy, 
beginning from the date the group 
enrollment terminated due to his or her 
separation or for any other reason 
except voluntary cancellation. The 
FEGLI law also provides such an 
individual with the right to convert the 
group coverage to an individual policy 
without a medical examination. The 
individual may exercise the conversion 
privilege at any time during the 31-day 
extension of coverage or, under a 
provision of the contract between the 
insurance carrier and OPM, beyond the 
31-day extension of coverage as 
circumstances warrant, such as in the 
case of a tardy conversion right notice 
to a separated employee, provided that 
the individual acts promptly. A late 
conversion right notice, however, does 
not operate to lengthen the 31 days of 
free coverage following the event 
terminating the group enrollment. To 
clarify this, the final FEGLI regulations 
have been amended at §§ 870.501(f) 
871.501(f), 872.501(f), and 873.501(g) to 
state that the 31-day extension of 
coverage cannot be lengthened by an 
untimely conversion right notice. 

The amount of standard optional life 
insurance which an employee may elect 
is $10,000, except in a few instances 
where the employee's pay is greater 
than the combination of the basic 
insurance amount plus $10,000. This 
~ occurs in the Government where the 
basic insurance amount is $72,000 [the 
current limit under 5 U.S.C. 8701(c)] but 
the basic salary is in excess of $82,000, 
such as in the case of the President, the 
Vice President, certain high-ranking 
officials, judges and a small number of 
other employees. 

This limitation is stated in section 
8714a(b) of title 5, United States Code, 
which provides that the sum of basic 
and standard optional life insurance 
may be “equal to” annual pay. However, 
under OPM’s current regulations and our 
contract with the Metropolitan Life 
Insurance Company, annual pay, if not 
an even $1,000, is rounded down to the 
next even $1,000. The final regulations 
amend our regulations to require that 
the annual pay be rounded up to the 
next even $1,000. This change makes 
this rounding process uniform with other 
rounding in the determination of 
amounts of insurance under the FEGLI 
program, and more accurately effects 
the intention of the law. 

An employee may continue family 
optional life insurance following 
retirement or during receipt of workers’ 
compensation only if enrolled for the 
five years before retirement or 


entitlement to compensation, or during 
all periods in which the coverage is 
available to the employee, if less than 
five. However, while an employee may 
be eligible for family optional insurance, 
being enrolled for basic insurance and 
not having declined the family coverage, 
he/she may have no need for this 
coverage since there may be no eligible 
family members. A problem concerning 
the five-year participation requirement 
for continuation of coverage occurs, for 
example, in the case of an employee 
who acquired the family coverage in 
April 1981 when it was first offered and 
who is then widowed and has no 
eligible children. If the employee then 
declines the family coverage, is later 
remarried, acquires the coverage, and 
then retires, he/she may not have been 
enrolled continuously for the five years 
before retirement when the coverage 
was “available.” Under current 
regulations the employee would not be 
eligible to continue the family coverage 
into retirement because of the break in 
coverage during the five years before 
retirement, even though the employee 
had no need of the insurance, having no 
covered family members. To remedy this 
situation, the final regulations state at 

§ 873.501(b) that, for the purposes of 
continuation of coverage upon 
retirement or entitlement to workers’ 
compensation, family optional insurance 
is deemed not to have been available to 
an employee during periods when the 
employee had no eligible family 
members. 

In Part 873, a new provision is added 
to Subpart G, § 873.702(b), to clarify that 
a child must have met the definition of a 
family member at the time of his/her 
death in order for a claim for insurance 
proceeds to become payable under the 
family optional insurance. This 
provision is consistent with the 
clarification in 5 CFR Part 831, 
Retirement, to avoid confusion in the 
case of an otherwise eligible child who 
may have been dependent (dependency 
is a basic qualification requirement for 
survivor benefits in the case of a child) 
at some time during the life of the 
employee, but was not dependent upon 
the employee at the time of the 
employee's death, and therefore was not 
eligible for a survivor benefit arising 
upon such death. (See 46 FR 35081, July 
7, 1981.) 

OPM has determined that this is not a 
major rule as defined under Section 1(b) 
of E.O. 12291, Federal Regulation. 

I certify that, within the scope of the 
Regulatory Flexibility Act, this 
regulation will not have significant 
economic impact on a substantial 
number of small entities. This final rule 
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incorporates no substantial change from 
current regulations under the FEGLI 
program. 


List of Subjects in 5 CFR Parts 870, 871, 
872, and 873 

Administrative practice and 
procedure, Government employees, Life 
insurance, Personnel Management 
Office, Retirement, Workers’ 
compensation. 

Office of Personnel Management. 
Donald J. Devine, 
Director. 

Accordingly, the Office of Personnel 
Management is amending Title 5, Code 
of Federal Regulations, as follows::- 

1. Part 870 is revised to read as 
follows: 


PART 870—BASIC LIFE INSURANCE 


Subpart A—Administration and General 
Provisions 


Sec. 

870.101 Actions on the policy. 

870.102 Correction of an error, mistake, or 
omission. 

870.103 Definitions. 

Subpart B—Coverage 


870.201 Coverage. 

870.202 Exclusions. 

870.203 Effective dates of insurance 
coverage. 

870.204 Waiver and cancellation of waiver 
of insurance coverage. 

870.205 Reconsideration. 

Subpart C—Amount of Insurance 

870.301 Basic insurance amount (BIA). 

870.302 Annual rates of pay. 

Subpart D—Withholdings and Contributions 


870.401 Withholdings and contributions. 

Subpart E—Termination and Conversion 

870.501 Termination and conversion of 
insurance coverage. 

Subpart F—Annuitants 

870.601 Eligibility for life insurance. 

870.602 Amount of life insurance. 

Subpart G—Employees’ Compensation 

870.701 Eligibility for life insurance. 

870.702 Amount of life insurance. 

Subpart H—[Reserved] 

Subpart |—Order of Precedence and 

Designation of Beneficiary 

870.901 Designation of beneficiary. 


Authority: 5 U.S.C. 8716, unless otherwise 
noted. 


Subpart A—Administration and 
General Provisions 


§ 870.101 Actions on the policy. 


Life and accidental death and 
dismemberment benefits (“basic 
insurance”) shall be payable in 
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accordance with a policy or policies 
purchased by OPM from the 
Metropolitan Life Insurance Co., 1 
Madison Avenue, New York, N.Y: 10010, 
under section 8709 of title 5, United 
States Code. Actions at law or in equity 
to recover on an insurance policy, in 
which there is not alleged any breach of 
any obligation undertaken by the United 
States, shall be brought against the 
insurance company. 


§ 870.102 Correction of an error, mistake, 
or omission. 
OPM’s Associate Director for 

Compensation or his/her designee may 
order correction of an error, mistake, or 
omission upon a showing satisfactory to 
the Associate Director or his/her 
designee that it would be against equity 
and good conscience not to do so. 


§ 870.103 Definitions. 

“Annuitant” means a former 
employee entitled to an annuity under a 
retirement system established for 
employees. 

“Compensation” means compensation 
under subchapter I of chapter 81 of title 
5, United States Code, which is payable 
because of an on-the-job injury or 
disease. 

“Compensationer” means an 
employee or former employee who is 
entitled to compensation and whom the 
Department of Labor determines is 
unable to return to duty. 

“Employee” means an individual who 
is an “employee” as defined by section 
8701 of title 5, United States Code. 

“OPM” means the Office of Personnel 
Management. 

“OQWCP” means the Office of 
Workers’ Compensation Programs, U.S. 
Department of Labor, which administers 
subchapter I of chapter 81 of title 5, 
United States Code. 

“Service” means civilian service 
which is creditable under subchapter III 
of chapter 83 of title 5, United States 
Code. 


Subpart B—Coverage 


§ 870.201 Coverage. 

Except as provided in § 870.202, each 
employee shall, at the time and subject 
to the conditions prescribed in this part, 
be insured for an amount of basic 
insurance as specified in §§ 870.301, 
870.602, and 870.702. 


§ 870.202 Exclusions. 

(a) Employees in the following groups 
are excluded from the application of this 
part: 

(1) An employee serving under an 
appointment limited to one year or less, 
except: (i) An employee so appointed for 
full-time employment or. part-time 


employment with a regular tour of duty 
without break in service or after a 
separation of three days or less, 
foliowing service in which he/she was 
insured, (ii) an acting postmaster, and 
(iii) a Presidential appointee appointed 
to fill an unexpired term. 

(2) An employee whese employment 
is of uncertain or purely temporary 
duration, or who is employed for brief 
periods at intervals, and an employee 
who is expected to work less than six 
months in each year, except for an 
employee who is employed under an 
OPM-approved career-related work- 
study program under Schedule B of at 
least one year’s duration and who is 
expected to be in a pay status for at 
least one-third of the total period of time 
from the date of the first appointment to 
the completion of the work-study 
program. 3 

(3) An intermittent employee—a non- 
full-time employee without a regularly 
scheduled tour of duty, except when the 
employee enters into such a status 
without break in service or after a 
separation of three days or less, 
following service in a position in which 
he/she was insured and to which he/she 
is expected to return. 

(4) An employee whose pay on an 
annual basis is $12 a year or less. 

(5) A beneficiary or patient employee 
in a government hospital or home. 

(6) An employee paid on a contract or 
fee basis, except an employee who is a 
citizen of the United States who is 
appointed by a contract between the 
employee and the Federal employing 
authority which requires his/her 
personal service and is paid on the basis 
of units of time. 

(7) An employee paid on a piecework 
basis, except one whose work schedule 
provides for full-time service or part- 
time service with a regularly scheduled 
tour of duty. 

(b) OPM shall make the final 
determination regarding applicability of 
the above classifications to a specific 
employee or group of employees. 


§ 870.203 Effective dates of insurance 
coverage. 

(a)(1) Following an appointment or 
transfer to a position in which an 
employee is not excluded from coverage, 
the employee is insured on the day he/ 
she actually enters on duty in pay 
status, unless he/she files a waiver of 
basic insurance coverage before the end 
of his/her first pay period with the 
employing office, or a previously filed 
waiver remains uncanceled. 

(2) An employee who moves from a 
position in which he/she is insured to 
another position in which he/she is not 
excluded from coverage is insured on 
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the effective date of the change, unless 
the employee files a waiver of basic 
insurance coverage with the new 
employing office before the end of his/ 
her first pay period in the new position. 

(b) An employee who returns to pay 
and duty status after a period of more 
than 12 months of nonpay status is 
insured at the time he/she actually 
enters on duty in pay status, unless the 
employee files a waiver of basic 
coverage before the end of the first pay 
period with the employing office, or had 
previously filed such a waiver which 
remains uncanceled. 

(c) In the case of an employee serving 
in cooperation with a non-Federal 
agency and who is paid in whole or in 
part from non-Federal funds, insurance 
may not take effect until the date set by 
OPM for coverage to begin. This date is 
to be part of an agreement between 
OPM and the non-Federa! agency 
providing (1) that the required 
withholdings and contributions will be 
made from federally controlled funds 
and timely deposited into the 
Employees’ Life Insurance Fund, or (2) 
that the cooperating non-Federal agency 
will, by written agreement with the 
Federal agency, make the required 
withholdings and contributions from 
non-Federal funds and will transmit the 
total of these amounts to the Federal 
agency for timely deposit into the 
Employees’ Life Insurance Fund. 


§ 870.204 Waiver and cancellation of 
waiver of insurance coverage. 

(a) An insured person may cancel his/ 
her basic insurance at any time by filing 
a waiver of basic insurance coverage. 
An employee files with the employing 
office. An annuitant files with OPM or 
other office that administers his/her 
retirement system. If still employed, a 
compensationer files with the employing 
office, and, if not still employed, with 
OWCP. The waiver shall be effective 
and the insurance shal! cease at the end 
of the pay period in which the waiver is 
properly filed. 

(b) An employee who has filed a 
waiver of basic insurance coverage may 
cancel the waiver and become insured 
if: 

(1) He/she is under age 50; 

(2) At least one year has elapsed since 
the effective date of the waiver; and 

(3} He/she furnishes satisfactory 
evidence of insurability. 

(c) An employee who has complied 
with paragraph (b) of this section is 
insured when he/she actually enters on 
duty in pay status in a position in which 
he/she is not excluded from insurance 
by law or regulation, following the 
approval of his/her Request for 
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Insurance by the Office of Federal 
Employees’ Group Life Insurance 
established by the insurance company 
The approval is revoked automatically 
and the employee is not insured unless 
he/she enters on duty in pay status 
within 31 days following the date of the 
approval. 

(d) Waivers of basic insurance 
coverage filed on or before February 28, 
1981, are automatically canceled 
effective on the first day an employee 
whose waiver is so canceled actually 
enters on duty in a pay status on or after 
April 1, 1981. Basic insurance coverage 
automatically attaches on the date of 
the cancellation unless the employee 
files a waiver of basic insurance with 
the employing office before the end of 
the pay period during which the 
cancellation became effective. 

(e) Notwithstanding paragraphs (b), 
(c), and (d) of this section, the waiver of 
basic insurance coverage of an 
employee who is or becomes an 
employee of the United States Postal 
Service on or after July 20, 1974, in a 
position in which he/she is not excluded 
from insurance coverage is 
automatically canceled and he/she is 
insured for basic insurance on the first 
day he/she actually enters on duty in a 
pay status on or after July 24, 1974. 

(f) (1) A previous waiver is 
automatically canceled at time of 
reinstatement on or after April 1, 1981, if 
an employee has been separated from 
service for at least 180 days. If no new 
waiver is filed, basic insurance coverage 
automatically attaches on the date the 
employee actually enters on duty in a 
pay status in a position wherein he/she 
is not excluded from insurance by law 
or regulations. 

(2) An employee who returned to 
Federal service between April 1, 1981, 
and December 8, 1983, after a 180-day 
break in service may elect basic 
insurance coverage upon application to 
his or her employing office before March 
7, 1984. 


§ 870.205 Reconsideration. 

(a) Who may file. An individual may 
request OPM to reconsider an agency 
decision or an inital decision of OPM 
denying basic insurance coverage. 

(b) Agency decision. A request for 
reconsideration of an agency decision 
must be filed within 30 calendar days 
from the date of the written decision 
stating the right to reconsideration by 
OPM. OPM may extend the time limit as 
provided in paragraph (e) of this section. 

(c) Initial OPM decision. A written 
OPM decision which states the right to 
request reconsideration shall be 
considered an initial decision as used in 
paragraph (a of this section when 


rendered by OPM in writing and stating 
the right to reconsideration. However, a 
decision initially rendered at the highest 
level of review available within OPM 
will not be subject to reconsideration. 

(d) Reconsideration. A request for 
reconsideration of an initial OPM 
decision must be made in writing, must 
include the claimant's name, address, 
date of birth, claim number, if 
applicable, and reasons for the request. 

(e) Time limit. A request for 
reconsideration of an initial OPM 
decision must be filed within 30 
calendar days from the date of the 
initial decision. OPM may extend the 
time limit for filing when the individual 
shows that he/she was not notified of 
the time limit or that he/she was 
prevented by circumstances beyond his/ 
her control from making the request 
within the time limit. 

(f) Final decision. After 
reconsideration, OPM shall issue a final 
decision which shall be in writing, and 
shall fully set forth the findings and 
conclusions of OPM. 


Subpart C—Amount of Insurance 


§ 870.301 Basic insurance amount (BIA). 


(a) An employee's basic insurance 
amount (BIA) is the greater of (1) his/her 
annual rate of basic pay, rounded to the 
next higher multiple of $1,000, plus 
$2,000, or (2) $10,000. However, in no 
event may the BIA be more than the 
annual rate of pay for positions at Level 
Il of the Executive Schedule under 
section 5313 of title 5, U.S.C., rounded to 
the next higher thousand, plus $2,000. 
The BIA of an individual who is entitled 
to continue basic life insurance coverage 
as an annuitant or compensationer is the 
BIA in effect at the time the insurance to 
which he/she is entitled as an employee 
would stop under § 870.501. 

(b) Effective on the first day of the 
first pay period beginning on or after 
October 1, 1981, the amount of an 
employee's basic life insurance coverage 
is equal to his/her BIA multiplied by the 
appropriate factor determined on the 
basis of the age of the insured 
individual, as follows: 
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§ 870.302 Annual rates of pay. 


(a) An insured employee's annual pay 
is his/her annual rate of basic pay as 
fixed by law or regulation, except that 
annual pay for this purpose shall include 
premium pay under section 5545(c)(1) of 
title 5, United States Code, and, for a 
law enforcement officer as defined 
under 5 U.S.C. 8331(20) and § 831.903 of 
this chapter, premium pay under 5 
U.S.C. 5545(c)(2). 

(b) A pay rate of other than annual 
salary is converted to an annual rate by 
multiplying the prescribed rate by the 
number of pay units in a 52-week work 
year. 

(c) The annual pay for a part-time 
employee is his/her basic pay 
applicable to his/her tour of duty in a 
52-week work year. 

(d) The annual pay for an employee 
who legally and concurrently serves in 
more than one position, other than as a 
part-time flexible schedule employee in 
the Postal Service, is the sum of the 
annual basic pay fixed by law or 
regulation for each position. 


Subpart D—Withholdings and 
Contributions 


§ 870.401 Withhoidings and contributions. 


(a) During each pay period in which 
an insured employee is in pay status for 
any part of the period, $0.24 for each 
$1,000 of the employee’s BIA shall be 
withheld from the biweekly pay of the 
employee. The amount withheld from 
the pay of an employee who is paid on 
other than a biweekly basis is 
determined at a proportionate rate, 
adjusted to the nearest cent. 

(b) The amount withheld from the pay 
of an insured employee whose annual 
pay is paid during a period shorter than 
52 workweeks is the sum obtained by 
converting the biweekly rate of $0.24 for 
each $1,000 of the employee's BIA to an 
annual rate and prorating the annual 
rate over the number of installments of 
pay regularly paid during the year. 

(c) The amount withheld from the pay 
of an insured employee whose BIA 
changes during a pay period is based on 
the last BIA in force during the pay 
period. 

(d) For each period in which an 
employee is insured there shall be 
contributed from the respective 
appropriation or fund which is used for 
the payment of his/her pay (or, in the 
case of an elected official, from such 
appropriation or fund as may be 
available for payment of other pay of 
the same office or establishment) ar 
amount equal to one-half the moat 
withheld from the employee's pay. 
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(e) Notwithstanding the preceding 
paragraphs of this section, the United 
States Postal Service contributes the full 
cost of basic insurance, that is, the sum 
of the amounts otherwise to be withheld 
and contributed under paragraphs (a), 
(b), (c), and (d) of this section, for each 
period in which an employee of the 
United States Postal Service is insured. 

(f}(1) Except as provided under 
paragraph (g) of this section, an insured 
person who elects continued basic life 
insurance coverage during receipt of 
annuity or compensation payments as 
provided under §$§ 870.601(c)(2) or 
870.701(c)(2) (maximum reduction of 75 
percent after age 65) shall have withheld 
from his/her payments basic life 
insurance withholdings at the monthly 
rate (for annuitants) of $0.52 for each 
$1,000 of the BIA or at the weekly rate 
(for compensationers) of $0.12 for each 
$1,000 of the BIA. 

(2) An insured person who elects 
continued basic life insurance coverage 
during receipt of annuity or 
compensation payments as provided 
under §§ 870.601(c)(3) or 870.701(c)(3) 
(maximum reduction of 50 percent after 
age 65) shall have withheld from his/her 
payments basic life insurance 
withholdings at the monthly rate (for 
annuitants) of $0.65 for each $1,000 of 
the BIA or at the weekly rate (for 
compensationers) of $0.15 for each 
$1,000 of the BIA. 

(3) An insured person who elects 
continued basic life insurance coverage 
during receipt of annuity or 
compensation payments as provided 
under §§ 870.601(c)(4) or 870.701(c)(4) 
(no reductions) shall have withheld from 
his/her payments basic life insurance 
withholdings at the monthly rate (for 
annuitants) of $1.75 for each $1,000 of 
the BIA or at the weekly rate (for 
compensationers) of $0.404 for each 
$1,000 of the BIA. 

(g)(1) Basic life insurance 
withholdings required under paragraph 
(f}(1) of this section shall not be made 
for any month after the calendar month 
in which the individual becomes 65 
years of age and shall not apply for an 
individual who retires or commences 
compensation payments before January 
1, 1990. 

(2) Withholdings are not required for 
the period between the end of the pay 
period in which an individual separates 
from service and the beginning of the 
annuity or compensation payments, if 
later. 

(h) If an agency waives the collection 
of unpaid insurance deductions from an 
individual's pay, annuity or 
compensation, the agency shall submit 
an amount equal to the sum of the 
uncollected deductions and any 


applicable agency contributions 
required under section 8708 of title 5, 
United States Code, to OPM for deposit 
to the Employees’ Life Insurance Fund. 
A determination whether to waive 
collection of the overpayment of pay 
shall be made in accordance with 5 
U.S.C. 5584 as emplemented by 4 CFR, 
Chapter I, Subchapter G, unless the 
agency involved is excluded from 
application of 5 U.S.C. 5584, in which 
case any applicable authority to waive 
the collection may be used. 


Subpart E—Termination and 
Conversion 


§ 870.501 Termination and conversion of 
insurance Coverage. 

(a) Except as provided in §§ 870.601 
and 870.701, the basic insurance of an 
insured employee stops on the date of 
his/her separation from the service, 
subject to a 31-day extension of basic 
life insurance coverage. 

(b) The basic insurance of an insured 
employee who moves without a break in 
service to a position in which he/she is 
excluded from basic insurance stops on 
his/her last day on the roll in the former 
position, subject to a 31-day extension 
of basic life insurance coverage. 

(c) Except as provided in paragraph 
(e) of this section and in §§ 870.601 and 
870.701, the basic insurance of an 
insured employee continues without 
cost to the employee while he/she is in 
nonpay status for up to 12 months, at 
which time it stops, subject to a 31-day 
extension of basic life insurance 
coverage. The 12 months’ nonpay status 
may be continuous or broken by periods 
of less than 4 consecutive months in pay 
status. If an employee has at least 4 
consecutive months in pay status after a 
period of nonpay status, he/she is 
entitled to begin the 12 months’ 
continuation of basic insurance anew. If 
after a return to duty he/she is not 
entitled to any further continuation of 
basic insurance in nonpay status 
because he/she has not had 4 
consecutive months of pay status since 
exhausting his/her 12 months’ 
continuation in nonpay status, his/her 
basic insurance stops the last day of 
his/her last pay period in pay status. For 
the purposes of this paragraph, 4 
consecutive months in pay status means 
any 4-month period during which the 
employee is in pay status for at least 
part of each pay period. 

(d) The basic insurance of an insured 
employee who enters on active duty or 
active duty for training as a member of a 
uniformed service stops, subject to a 31- 
day extension of basic life insurance 
coverage, on the day preceding his/her 
entrance on such duty, unless the period 
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of such duty is covered by military leave 
with pay from his/her civilian position. 
This stopping of basic insurance 
coverage does not operate with respect 
to basic insurance granted before 
January 1, 1957, to commissioned 
officers of the Coast and Geodetic 
Survey or of the Regular Corps of the 
Public Health Service. 

(e) During the 31-day extension of 
basic life insurance coverage under this 
section a person may, upon application 
and without medical examination, 
convert all or any part of his/her basic 
life insurance to an individual policy of 
life insurance at rates applicable to his/ 
her attained age and class of risk unless, 
within three calendar days after the 
date his/her basic insurance stopped, 
he/she returns to a position in which 
he/she is not excluded from coverage. 

(f} The 31-day extension coverage 
provided under this subpart cannot be 
extended beyond 31 days, nor is it 
contingent upon timely issuance of 
notice of the right of conversion to an 
individual policy. 


Subpart F—Annuitants 


§ 870.601 Eligibility for life insurance. 


(a) The basic life insurance of an 
insured individual who is separated 
from service is continued or reinstated if 
he/she: 

(1) Is entitled to retirement on 
immediate annuity under a retirement 
system for civilian employees of the 
Federal or District of Columbia 
Governments; 

(2) Has been enrolled for basic 
insurance for the five years of service 
immediately preceding the date of 
retirement or the full period(s) of service 
during which he/she was entitled to be 
insured; 

(3) Has met all requirements for an 
immediate annuity (including filing of 
application where necessary), whether 
or not final administrative action has 
been taken; and 

(4) Has not exercised his/her right to 
convert to an individual life insurance 
policy under § 870.501(e). If, after an 
individual has exercised the conversion 
right, it is determined that he/she is 
eligible to continue the group coverage 
as an annuitant and the group 
enrollment is reinstated in accordance 
with this subpart, the conversion policy 
shall be voided and the premiums 
already paid on such policy shall be 
refunded to the insured. 

(b) An individual who meets the 
requirements under paragraphs (a) or (g) 
of this section for continuation or 
reinstatement of life insurance shall 
execute a written election on a form 





furnished by OPM at the time 
entitlement to continuation or 
reinstatement of the insured arises. To 
be considered valid, the election form 
must be received in OPM before final 
adjudication of the individual's 
application for annuity or supplemental 
annuity. In the absence of a valid 
election, OPM shall deem the insured to 
have filed a valid election under 
paragraph (c)(2) of this section. 

(c) An individual who makes an 
election under paragraph (b) of this 
section shall select one of the following 
options: 

(1) Termination of the insurance, in 
which case the individual's insurance 
shall stop upon conversion to an 
individual policy as provided under 
§ 870.501, or, if the individual does not 
convert to an individual policy, at the 
end of the month in which OPM receives 
the election; 

(2) Continuation or reinstatement of 
life insurance coverage with a maximum 
reduction of 75 percent during 
retirement, and with premiums withheld 
from annuity, except as provided under 
§ 870.401(g)(1) of this chapter. The 
amount of basic life insurance in force 
shall reduce by two percent a month 
effective at the beginning of the second 
month after the date the insurance 
would otherwise have stopped or the 
date of the insured’s 65th birthday, 
whichever is later, until the maximum is 
reached; 

(3) Continuation or reinstatement of 
life insurance coverage with a maximum 
reduction of 50 percent during 
retirement, and with continuous 
premiums withheld from annuity. The 
amount of basic life insurance in force 
shall reduce by one percent a month 
effective at the beginning of the second 
month after the date of insurance would 
otherwise have stopped or the date of 
the insured's 65th birthday, whichever is 
later, until the maximum is reached; 

(4) Continuation or reinstatement of 
basic life insurance coverage with no 
reduction after age 65, and with 
continuous premiums withheld from 
annuity. 

An insured individual may cancel an 
election under paragraphs (c)(3) or (c)(4) 
of this section at any time. Upon 
cancellation the amount of basic life 
insurance will automatically revert, 
effective at the end of the month in 
which the request to cancel is received 
in OPM, to the amount that would have 
been in force had the individual 
originally elected coverage under 
paragraph (c)(2) of this section, unless a 
waiver of insurance coverage is filed by 
the insured, in which case the coverage 
stops without a 31-day extension of 


coverage or right of conversion, effective 
at the end of the month in which the 
waiver is received in OPM. An election 
under paragraph (c)(3) or (c)(4) of this 
section is automatically canceled 
effective at the end of the month in 
which it is determined that annuity 
payments are insufficient to cover the 
deductions required by the election. 

(d) An immediate annuity is one 
which begins to accrue no later than one 
month after the date the insurance 
would otherwise stop. 

(e) If the insured’s annuity is 
terminated under any applicable law or 
regulation, his/her basic life insurance 
as an annuitant stops on the date of 
termination of annuity. 

(f)(1) If an insured annuitant is 
appointed to a position in which he/she 
is not excluded from insurance by law 
or regulation, the amount of his/her 
basic life insurance as an annuitant, and 
any annuity withholdings applicable 
thereto, are suspended on the day 
preceding the first day in a pay status 
under the appointment unless he/she 
waives all insurance coverage. The 
benefit payable upon the death of a 
reemployed annuitant who has basic 
insurance in force as an employee shall 
not be less than the benefit which would 
have been payable had the person not 
been reemployed. 

(2) Except as provided in paragraph 
(g) of this section, the basic insurance 
acquired as an employee stops, with no 
31-day extension of coverage or right of 
conversion, on the date reemployment 
terminates and any suspended basic life 
insurance, and any annuity withholdings 
applicable thereto, are reinstated on the 
day following termination of the 
reemployment. 

(g) Basic life insurance acquired 
during reemployment may be continued 
after termination of the reemployment if: 

(1) The annuitant qualifies for a 
supplemental annuity or acquires a new 
retirement right, 

(2) He/she has had basic insurance as 
an employee for at least five years of 
service immediately preceding 
separation from reemployment or for the 
full period(s) during which such 
coverage was available to him/her, 
whichever is less, and 

(3) He/she does not convert to 
nongroup insurance when his/her basic 
insurance as an employee would 
otherwise terminate. 


If the basic life insurance acquired 
during reemployment is so continued, 
any suspended basic life insurance 
stops with no 31-day extension of 
coverage or right to convert. 
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§ 870.602 Amount of life insurance. 


The amount of an annuitant’s basic 
life insurance is his/her BIA at the date 
insurance would otherwise have 
stopped because of his/her separation 
from service or completion of 12 months 
of nonpay status, less the reductions, if 
any, applicable under § 870.601(c). For 
the purpose of the payment of benefits 
upon the death of an insured annuitant 
under age 45, effective October 1, 1981, 
the BIA shall be multiplied by the age 
factor under § 870.301(b) corresponding 
to the insured’s age on the date of death, 
provided that his/her basic insurance as 
an employee terminated on or after 
October 10, 1980. 


Subpart G—Employees’ Compensation 


§ 870.701 Eligibility for life insurance. 


(a) A compensationer's basic life 
insurance shall be continued or 
reinstated if he/she: 

(1) Has been insured for the five years 
of service immediately preceding the 
date of entitlement to compensation, or 
for the full period(s) of service during 
which he/she was entitled to be insured, 
and 

(2) Has not exercised the right to 
convert as described in § 870.501(e). If, 
after an individual has exercised the 
conversion right, it is determined that 
he/she is eligible to continue the group 
coverage as a compensationer and the 
group enrollment is reinstated in 
accordance with this subpart, the 
conversion policy shall be voided and 
the premiums already paid on such 
policy shall be refunded to the insured. 

(b) A compensationer who meets the 
requirements under paragraph (a) of this 
section for continuation or reinstatement 
of life insurance shall execute a written 
election on a form furnished by OPM at 
the time entitlement to continuation or 
reinstatement of the insurance arises. To 
be considered valid, the election form 
must be received in OPM before OPM 
has finally approved an individual's 
request to continue life insurance as a 
compensationer. In the absence of a 
valid election, OPM shall deem the 
insured to have filed a valid election 
under paragraph (c)(2) of this section. 

(c) An individual who makes an 
election under paragraph (b) of this 
section shall select one of the following 
options: 

(1) Termination of the insurance, in 
which case the individual's insurance 
shall stop upon conversion to an 
individual policy as provided under 
§ 870.501, or, if the individual does not 
convert to an individual policy, at the 
end of the month in which OPM or the 
employing office receives the election; 
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(2) Continuation or reinstatement of 
life insurance coverage with a maximum 
reduction of 75 percent after age 65 and 
with premiums withheld from 
compensation, except as provided under 
§ 870.401(g)(1) of this chapter. The 
amount of basic life insurance in force 
shall reduce by two percent a month 
effective at the beginning of the second 
calendar month after the date the 
insurance would otherwise have 
stopped or the date of the insured’s 65th 
birthday, whichever is later, until the 
maximum is reached; 

(3) Continuation or reinstatement of 
basic life insurance coverage with a 
maximum reduction of 50 percent after 
age 65, and with continuous premiums 
withheld from compensation. The 
amount of basic life insurance in force 
shall reduce by one percent a month, 
effective at the beginning of the second 
calendar month after the date the 
insurance would otherwise have 
stopped or the date of the insured’s 65th 
birthday, whichever is later, until the 
maximum is reached; 

(4) Continuation or reinstatement of 
basic life insurance coverage with no 
reduction after age 65, and with 
continuous premiums withheld from 
compensation. 


An insured individual may cancel an 
election under paragraphs (c)(3) or (c)(4) 
of this section at any time. Upon 
cancellation, the amount of basic life 
insurance will automatically revert, 
effective at the end of the month in 
which the request to cancel is received 
in OPM, to the amount that would have 
been in force had the individual 
originally elected continued coverage 
under paragraph (c)(2) of this section, 
unless a waiver of insurance coverage is 
filed by the insured, in which case the 
insurance stops without a 31-day 
extension of coverage or right of 
conversion, effective at the end of the 
month in which the waiver is received in 
OPM. An election under paragraph (c)(3) 
or (c)(4) of this section is automatically 
canceled effective at the end of the pay 
period in which it is determined that 
periodic compensation payments are 
insufficient to cover the deductions 
required by the election. 

(d) Basic life insurance which is 
continued as provided under this section 
during receipt of compensation shall 
stop with no 31-day extension of 
coverage and no right of conversion, 
upon termination of compensation under 
subchapter I of chapter 81 of title 5, 
United States Code, or upon a finding by 
the Department of Labor that the 
insured is able to return to duty. 


§ 870.702 Amount of life insurance. 

The amount of basic life insurance of 
a compensationer whose insurance is 
continued while he/she is receiving 
compensation is his/her BIA at the date 
insurance would otherwise have 
stopped because of his/her separation 
from service or completion of 12 months 
of nonpay status, less the reductions, if 
any, applicable under § 870.701(c). For 
the purpose of the payment of benefits 
upon the death of an insured individual 
under age 45, effective October 1, 1981, 
the BIA shall be mulitplied by the age 
factor under § 870.301(b) corresponding 
to the insured’s age on the date of death, 
provided that his/her basic insurance as 
an employee terminated on or after 
October 10, 1980. 


Subpart H—[Reserved] 


Subpart I—Order of Precedence and 
Designation of Beneficiary 


§ 870.901 Designation of beneficiary. 

(a) A designation of beneficiary shall 
be in writing, signed, and witnessed, 
and received in the employing office (or 
in OPM, in the case of (1) an annuitant 
or (2) a compensationer whose basic life 
insurance is continued) before the death 
of the insured. 

(b) A change or cancellation of 
beneficiary in a last will or testament, or 
in any other document not witnessed 
and filed as required by this part, shall 
not have any force or effect. 

(c) A witness to a designation of 
beneficiary is ineligible to receive 
payment as a beneficiary. 

(d) Any person, firm, corporation, or 
legal entity (except an agency of the 
Federal or District of Columbia 
governments) may be named as 
beneficiary. 

(e) A change of beneficiary may be 
made at any time and without the 
knowledge or consent of the previous 
beneficiary. This right cannot be waived 
or restricted. 

(f) A designation of beneficiary is 
automatically canceled (1) on the day 
the employee transfers (except by mass 
transfer) to another agency, or (2) 31 
days after the employee stops being 
insured. 

(g) If an insured person provides in a 
valid designation of beneficiary that a 
designated beneficiary shall be entitled 
to the proceeds of the insurance only if 
the beneficiary survives him/her for a 
period of time (not more than 30 days) 
as specified by the designator, no right 
to the insurance shall vest as to such 
beneficiary during that period. In the 
event such beneficiary does not survive 
the specified period, payment of the 
proceeds of the insurance will be made 
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as if the beneficiary had predeceased 
the insured. 


2. Part 871 is revised to read as 
follows: 


PART 871—STANDARD OPTIONAL 
LIFE INSURANCE 


Subpart A—Administration and General 
Provisions 


Sec. 

871.101 Actions on the policy. 

871.102 Payment of benefits; designations of 
beneficiary. 

871.103 Correction of an error, mistake, or 
omission. 

871.104 Definitions. 


Subpart B—Coverage 

871.201 Eligibility. 

871.202 Election or declination. 
871.203 Effective date of insurance. 
871.204 Declination. 

871.205 Cancellation of declination. 
871.206 Reconsideration. 


Subpart C—Amount of Insurance 
871.301 Amount of employee's insurance. 


Subpart D—Withhoidings 
871.401 Withholdings. 
Subpart E—Termination and Conversion 


871.501 Termination and conversion of 
insurance. 


Subpart F—Annuitants and 

Compensationers 

871.601 Amount of insurance. 

871.602 Termination of annuity or 
compensation. 

871.603 Waiver or suspension of annuity or 
compensations. 

871.604 Reemployed annuitant. 


Authority: 5 U.S.C. 8716, unless otherwise 
noted. 


Subpart A—Administration and 
General Provisions 


§ 871.101 Actions on the policy. 


Optional life and accidental death and 
dismemberment benefits (referred to in 
this part as “standard optional 
insurance”) shall be payable in 
accordance with an amendment to the 
policy purchased by OPM from the 
Metropolitan Life Insurance Co., 1 
Madison Avenue, New York, N.Y. 10010, 
pursuant to section 8709 of title 5, United 
States Code, to provide group insurance 
coverage (referred to in this part as 
“basic insurance”). Actions at law or in 
equity to recover on the policy, in which 
there is not alleged any breach of any 
obligations undertaken by the United 
States, shall be brought against the 
insurance company. 
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§ 871.102 Payment of benefits; 
designations of beneficiary. : 

Standard optional insurance in force 
on a person at the date of his/her death 
shall be paid, on receipt of a valid claim, 
in the same order of precedence and 
under the same conditions as are 
applicable to basic insurance. A 
designation of beneficiary for basic 
insurance is also a designation of 
beneficiary for standard optional 
insurance unless the insured person 
specifies otherwise in his/her 
designation. 


§ 871.103 Correction of an error, mistake, 
or 

OPM's Associate Director for 
Compensation or his/her designee may 
order correction of an error, mistake, or 
omission upon a showing satisfactory to 
the Associate Director or his/her 
designee that it would be against equity 
and good conscience not to do so. 


§ 871.104 Definitions. 


The terms defined under § 871.103 of 
this chapter have the same meanings in 
this part. 


Subpart B—-Coverage 


§ 871.201 Eligibility. 


Each employee who is insured for 
basic insurance and for whom an 
uncanceled declination of standard 
optional insurance is not in effect is 
eligible to elect the standard optional 
insurance, if his/her periodic pay, after 
all other deductions, is sufficient to 
cover its full cost. 


§ 871.202 Election or declination. 


(a) Except as otherwise provided in 
paragraph (b) this section, each 
employee shall, on the form entitled Life 
Insurance Election, elect or decline the 
standard optional insurance within 31 
days after becoming eligible, unless 
during earlier employment he/she filed 
an election or declination which remains 
in effect. 

(b) On a determination by an 
employing office, within six months 
after an employee becomes eligible, that 
he/she was unable, for cause beyond 
his/her control, to elect the standard 
optional insurance within the prescribed 
time limit, the employee shall elect or 
decline the standard optional insurance 
within 31 days after he/she is advised of 
that determination. Standard optional 
insurance in that case is retroactive to 
the first day of the first pay period 
beginning after the date the person 
became eligible, or after April 1, 1981, 
whichever is later, and the person shall 
pay the fill cost of the insurance from 
that date for the time that he/she is in 


pay status or retired or in receipt of 
compensation and under age 65. 

(c) A person who does not file with 
his/her employing office an election of 
standard optional insurance on the Life 
Insurance Election form does not have 
the standard optional insurance. 


§ 871.203 Effective date of insurance. 


(a) The effective date of an election of 
standard optional insurance is the first 
day an employee actually enters on duty 
in a pay status on or after the day the 
election is received in his/her employing 
office. 

(b) An election of standard optional 
insurance remains in effect until 
canceled as provided in § 871.204. For 
an employee whose standard optional 
insurance has stopped for a reason other 
than a declination or waiver, standard 
optional insurance is reinstated on the 
first day he/she actually enters on duty 
in a pay status in a position in which 
he/she again becomes eligible. 


§ 871.204 Declination. 


(a) An insured person may cancel his/ 
her standard optional insurance at any 
time by filing a declination of standard 
optional insurance or a waiver of basic 
insurance coverage. An employee files 
with the employing office. An annuitant 
files with OPM or other office that 
administers his/her retirement system. If 
still employed, a compensationer files 
with the employing office, and, if not 
still employed, with OWCP. 

(b) A cancellation of standard 
optional insurance becomes effective 
and standard optional insurance stops 
at the end of the pay period in which the 
declination or waiver is properly filed. 

(c) A declination of standard optional 
insurance remains in effect until is 
canceled as provided in § 871.205. 

(d) For the purpose of having standard 
optional insurance as an employee, an 
election of insurance under this part 
filed on or before February 28, 1981, is 
deemed to have been canceled effective 
at the end of the pay period which 
includes March 31, 1981, unless the 
employee does not actually enter on 
duty in pay status during the first pay 
period which begins on or after April 1, 
1981, in which case the election is 
deemed to have been canceled on the 
first day after the end of the pay period 
that the employee actually enters on 
duty in pay status. In order to retain or 
obtain standard optional insurance as 
an employee after the date of such 
declination an employee must 
affirmatively elect the coverage by filing 
the Life Insurance Election form with 
his/her employing office, subject to the 
provisions of § 871.205. 
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§ 871.205 Cancellation of declination. 


(a) An employee who has declined the 
standard optional insurance may elect it 
if: 

(1) He/she is under age 50; 

(2) At least one year has elapsed since 
the effective date of his/her last 
declination or waiver; and 

(3) He/she furnishes satisfactory 
evidence of insurability. 

(b) The effective date of an election 
under paragraph (a) of this section is the 
first day the employee actually enters on 
duty in pay status, on or after the day 
his/her employing office receives the 
election following approval of his/her 
Request for Insurance by the Office of 
Federal Employees’ Group Life 
Insurance established by the insurance 
company. The approval is revoked 
automatically and the standard optional 
insurance does not become effective if 
the employee fails to submit his/her 
election or meet the pay and duty status 
requirement within 31 days following 
the date of the approval. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, the declination of 
standard optional insurance coverage by 
an employee who is or becomes a 
member of the Postal Career Executive 
Service on or after June 2, 1979, is 
automatically and permanently 
canceled. He/she is insured for standard 
optional insurance on the first day he/ 
she enters on duty in a pay status on or 
after June 2, 1979. 

(d) Declinations of standard optional 
insurance filed on or before February 28, 
1981, are automatically canceled 
effective on the first day an employee 
whose declination is so canceled 
actually enters on duty in pay status on 
or after April 1, 1981. The standard 
optional insurance is effective on the 
date of cancellation of the declination, 
provided that the employee has filed an 
affirmative election of standard optional 
insurance on the form entitled Life 
Insurance Election during the open 
enrollment period from March 1, 1981 
through March 31, 1981. An employee 
whose pre-March 1981 declination is so 
canceled and who does not file the form 
with his/her employing office during the 
period from March 1, 1981 through 
March 31, 1981, shall be deemed to have 
declined standard optional insurance on 
March 31, 1981. However, an employee 
who fails to file the form during that 
period due to cause beyond his/her 
control shall be allowed to enroll 
belatedly under the conditions 
prescribed under § 871.202(b). 

(e) An annuitant or compensationer is 
not eligible to cancel a declination under 
this section. 





Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1984 / Rules and Regulations 


(f){1) A previous declination is 
automatically canceled at time of 
reinstatement on or after April 1, 1981, if 
an employee has been separated from 
service for at least 180 days. If no new 
declination is filed, standard optional 
insurance coverage is effective on the 
date the employee actually enters on 
duty in a pay status in a position 
wherein he/she is not excluded from 
insurance by law or regulation, provided 
that the employee has filed an 
affirmative election of standard optional 
insurance on the form entitled Life 
Insurance Election. An employee whose 
declination isso canceled and who does 
not file the form with his/her employing 
office within 31 days after reinstatement 
shall be deemed to have declined 
standard optional insurance, except that 
an employee who fails to file the form 
during that period due to cause beyond 
his/her control shall be allowed to 
enroll belatedly under the conditions 
prescribed under § 871.202(b). 

(2) An employee who returned to 
Federal service between April 1, 1981, 
and December 8, 1983, after a 180-day 
break in service may elect standard 
optional insurance upon application to 
his or her employing office before March 
7, 1984. 


§ 871.206 Reconsideration. 

An individual may request OPM to 
reconsider an agency decision or an 
initial decision of OPM denying 
standard optional insurance coverage 
under the procedure established in 
§ 870.205 of this chapter. 


Subpart C—Amount of Insurance 


§ 871.301 Amount of employee’s 
insurance. _ 

The amount of an employee's 
standard optional insurance is $10,000, 
except that an employee whose annual 
rate of pay (as defined in § 870.302 of 
this chapter) exceeds the sum of (a) the 
annual rate of basic pay payable for 
positions at level II of the Executive 
Schedule under section 5313 of title 5, 
United States Code, plus (b) $10,000, 
may elect standard optional insurance 
in an amount which, when added to his/ 
her basic insurance amount, does not 
exceed his/her annual rate of pay, 
rounded, if not an even thousand, to the 
next higher $1,000. 


Subpart D—Withholdings 


§ 871.401 Withholdings. 

(a) During any period in any part of 
which an insured employee is in a pay 
status the employing agency shall 
withhold the full cost of his/her 
standard optional insurance from his/ 
her pay. 


(b)(1) Subject to the provisions of 
§ 871.604, the full cost of standard 
optional insurance shall be withheld 
from the annuity of an annuitant or from 
the compensation of a compensationer, 
except that there is no withholding for 
an annuitant or compensationer for 
coverage after the end of the calendar 
month in which he/she becomes 65 
years of age. 

(2) Withholdings are not required for 
the period between the end of the pay 
period in which an individual separates 
from service and the beginning of the 
annuity or compensation payments, if 
later. 

(c) The biweekly full cost per $10,000 
of standard optional insurance (and for 
an annuitant or compensationer, of 
standard optional life insurance), until 
determined by OPM on the basis of 
experience to be otherwise, is: 


For persons under age 35. 

For persons ages 35 through 39 
For persons ages 40 through 44 
For persons ages 45 through 49 
For persons ages 50 through 54 
For persons ages 55 through 59 
For persons age 60 or over. 


The amount withheld from pay, annuity 
or compensation paid on other than a 
biweekly period shall be determined at 
a proportionate rate, adjusted to the 
nearest cent. 2 

(d) For the purposes of this section, a 
person is deemed to attain 35, 40, 45, 50, 
55, or 60 years of age on the first day of 
his/her pay period beginning on or after 
January 1 of the year following the one 
in which his/her corresponding birthday 
occurs. 

(e) The amount withheld from the pay 
of an insured person whose annual pay 
is paid during a period shorter than 52 
workweeks is the sum obtained by 
converting the biweekly rate for his/her 
age group to.an annual rate and 
prorating the annual rate over the 
number of installments of pay regularly 
paid during the year. 

(f}) Notwithstanding the preceding 
paragraphs of this section, the United 
States Postal Service contributes the full 
cost of standard optional insurance, that 
is, the amount otherwise to be withheld 
under the preceding paragraphs of this 
section, for each period in which a 
member of the Postal Career Executive 
Service is insured. 

(g) If an agency waives the collection 
of unpaid insurance deductions from an 
individual's pay, annuity or 
compensation, the agency shall submit 
an amount equal to the sum of the 
uncollected deductions and any 
applicable agency contributions 
required under section 8714a of title 5, 
United States Code, to OPM for deposit 
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to the Employees’ Life Insurance Fund. 
A determination whether to waive 
collection of the overpayment of pay 
shall be made in accordance with 5 
U.S.C. 5584 as implemented by 4 CFR 
Chapter I, Subchapter G, unless the 
agency involved is excluded from 
application of 5 U.S.C, 5584, in which 
case any applicable authority to waive 
the collection may be used. 


Subpart E—Termination and 
Conversion 


§ 871.501 Termination and conversion of 
insurance. 


(a) The standard optional insurance of 
an insured person stops when his/her 
basic insurance stops as provided in 
§ 870.501 of this chapter, subject to a 31- 
day extension of standard optional life 
insurance coverage. 

(b) If, because of a declination or 
waiver, an insured person has not had 
the standard optional insurance during 
either: 

(1) The full period(s) of service during 
which it was available to him/her; or 

(2) The five years of service 
immediately preceding the date on 
which that coverage stops (for 
annuitants) or the date of entitlement to 
compensation {for compensationers), the 
standard optional insurance stops, 
subject to a 31-day extension of 
standard optional life insurance 
coverage, on the date that his/her basic 
life insurance is continued or reinstated 
under the provisions of § 870.601 (during 
retirement) or § 870.701 (during receipt 
of compensation) of this chapter. 

(c) If, at the time of an individual’s 
election under § 870.601(b) or 
§870.701(b) of this chapter (for basic life 
insurance during receipt of annuity or 
compensation), he/she elects no basic 
life insurance (as provided under 
§ §.870.601(c)(1) or 870.701(c)(1) of this 
chapter), the standard optional 
insurance stops at the end of the month 
in which the election is received in 
OPM, subject to a 31-day extension of 
coverage. 

(d) The standard optional insurance of 
an insured person who remains in a pay 
status stops, subject to a 31-day 
extension of coverage, at the end of the 
pay’period in which it is determined that 
his/her periodic pay, compensation, or 
annuity, after all other deductions, is 
insufficient to cover the full cost of the 
standard optional insurance. 

(e) During the 31-day extension of 
standard optional life insurance 
coverage under this section, a person 
may, upon application and without 
medical examination, convert all or any 
part of his/her standard optional life 
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insurance to an individual policy of life 
insurance at rates applicable to his/her 
attained age and class of risk unless, 
within 3 calendar days after the date 
his/her standard optional insurance 
stops, he/she returns to a position in 
which he/she is not excluded from 
coverage. 

(f} The 31-day extension of coverage 
provided under this subpart cannot be 
extended beyond 31 days, nor is it 
contingent upon timely issuance of 
notice of the right of conversion to an 
individual policy. 


Subpart F—Annuitants and 
Compensationers 


§ 871.601 Amount of insurance. 

(a) The amount of standard optional 
life insurance continued during receipt 
of annuity or compensation reduces by 
two percent a month effective at the 
beginning of the second calendar month 
after (1) the date the insurance would 
otherwise have stopped, or (2) the 
insured’s 65th birthday, whichever is 
later. 


§ 871.602 Termination of annuity or 
compensation. 


If the annuity or compensation paid to 
an insured person is terminated or if the 
Department of Labor finds that an 
insured person receiving compensation 
is able to return to duty, standard 
optional life insurance held as an 
annuitant or compensationer stops, with 
no 31-day extension of coverage or right 
of conversion, on the date of that 
termination or finding. 


§ 871.603 Waiver or suspension of annuity 
or compensation. 

(a) Except as provided in paragraph 
(b) of this section, when annuity or 
compensation is waived or suspended, 
standard optional life insurance 
continues. When payment of the annuity 
or compensation is resumed, the paying 
official shall withhold the full cost of the 
insurance for the period of waiver or 
suspension during which the person is 
under age 65. 

(b) If suspension of annuity or 
compensation is because of 
reemployment, the reemploying office 
shall withhold the full cost of the 
insurance during each pay period of 
reemployment. 


§ 871.604 Reemployed annuitants. 

(a)(1) An annuitant appointed to a 
position in which he/she is not excluded 
from basic insurance by law or 
regulation is eligible for standard 
optional insurance as an employee, 
unless he/she has on file an uncanceled 
waiver of basic insurance or declination 
of standard optional insurance. If he/she 


has standard optional life insurance as 
an annuitant, that insurance (and any 
applicable annuity withholdings) is 
suspended on the day preceding his/her 
first day in a pay status under the 
appointment and, unless he/she files a 
declination of standard optional 
insurance (or waiver of basic insurance), 
he/she acquires standard optional 
insurance as an employee. 

(2) Except as provided in paragraph 
(b) of this section, the standard optional 
insurance acquired as an employee 
stops, with no 31-day extension or right 
of conversion, on the date reemployment 
terminates and the amount of suspended 
standard optional life insurance which 
remains in force after applicable 
monthly reductions after age 65 (and 
corresponding annuity withholdings, if 
any) is reinstated on the day following 
termination of the reemployment. 

(b) Standard optional life insurance 
acquired during reemployment may be 
continued after termination of the 
reemployment if the annuitant: 

(1) Qualifies for a supplemental 
annuity or acquires a new retirement 
right, 

(2) Continues his/her basic life 
insurance under paragraphs (c)(2), (c)(3), 
or (c)(4) of § 870.601 of this chapter, and 

(3) Has had standard optional 
insurance in force for the five years of 
service immediately preceding 
separation from reemployment or for the 
full period(s) of service during which it 
was available to him/her, whichever is 
less. 


If the standard optional life insurance 
acquired during reemployment is so 
continued, any suspended standard 
optional life insurance stops with no 31- 
day extension of coverage or right of 
conversion. 


3. Part 872 is revised to read as 
follows: 


PART 872—ADDITIONAL OPTIONAL 
LIFE INSURANCE 


Subpart A—Administration and General 
Provisions 


Sec. 

872.101 Actions on the policy. 

872.102 Payment of benefits; designations of 
beneficiary. 

872.103 Correction of an error, mistake, or 
omission. 

872.104 Definitions. 


Subpart B—Coverage 

872.201 Eligibility. 

872.202 Election or declination. 
872.203 Effective date of insurance. 
872.204 Declination. 

872.205 Cancellation of declination. 
872.206 Reconsideration. 
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Subpart C—Amount of Insurance 
872.301 Amount of employee's insurance. 


Subpart D—Withholdings 
872.401 Withholdings. 
Subpart E—Termination and Conversion 


872.501 Termination and conversion of 
insurance. 


Subpart F—Annuitants and 
Compensationers 


872.601 Amount of insurance. 

872.602 Termination of annuity or 
compensation. 

872.603 Waiver or suspension of annuity or 
compensation. 

872.604 Reemployed annuitants. 

Authority: 5 U.S.C. 8716, unless otherwise 
noted. 


Subpart A—Administration and 
General Provisions 


§ 872.101 Actions on the policy. 


Optional life insurance (referred to in 
this part as “additional optional 
insurance”) shall be payable in 
accordance with an amendment to the 
policy purchased by OPM from the 
Metropolitan Life Insurance Co., 1 
Madison Avenue, New York, N.Y. 10010, 
pursuant to section 8709 of title 5, U.S.C., 
to provide group insurance coverage 
(referred to in this part as “basic 
insurance”). Actions at law or in equity 
to recover on the policy, in which there 
is not alleged any breach of any ~ 
obligations undertaken by the United 
States, shall be brought against the 
insurance company. 


§ 872.102 Payment of benefits; 
designations of beneficiary. 

Additional optional insurance in force 
on a person at the date of his/her death 
shall be paid, on receipt of a valid claim, 
in the same order of precedence and 
under the same conditions as are 
applicable to basic insurance. A 
designation of beneficiary for basic 
insurance is also a designation of 
beneficiary for additional optional 
insurance unless the insured person 
specifes otherwise in his/her 
designation. 


§ 872.103 Correction of an error, mistake, 
or omission. 

OPM’s Associate Director for 
Compensation or his/her designee may 
order correction of an error, mistake, or 
omission upon a showing satisfactory to 
the Associate Director or his/her 
designee that it would be against equity 
and good conscience not to do so. 


§ 872.104 Definitions. 


The terms defined under § 870.103 of 
this chapter have the same meanings in 
this part. 
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Subpart B—Coverage 


§ 872.201 Eligibitity. 

Each employee who is insured for 
basic insurance and for whom an 
uncanceled declination of additional 
optional insurance is not in effect is 
eligible to elect the additional optional 
insurance, if his/her periodic pay, after 
all other deductions, is sufficient to 
cover its full cost. 


§ 872.202 Election or declination. 


(a) Except as otherwise provided in 
paragraph (b) of this section, each 
employee shall, on the form entitled Life 
Insurance Election, elect or decline the 
additional optional insurance within 31 
days after becoming eligible, unless 
during earlier employment he/she filed 
an election or declination which remains 
in effect. The 31-day time limit begins to 
run on the first day after February 28, 
1981, on which an individual meets the 
definition of an employee. 

(b) On a determination by an 
employing office, within six months 
after an employee becomes eligible, that 
he/she was unable, for cause beyond 
his/her control to elect the additional 
optional insurance within the prescribed 
time limit, the employee shall elect or 
decline the additional optional 
insurance within 31 days after he/she is 
advised of the determination. Additional 
optional insurance in that case is 
retroactive to the first day of the first 
pay period beginning after the date the 
person became eligible, or after April 1, 
1981, whichever is later, and the person 
shall pay the full cost of the insurance 
from that date for the time that he/she is 
in a pay status or retired or in receipt of 
compensation and under age 65. 

(c) A person who does not file with 
his/her employing office an election of 
additional optional insurance on the Life 
Insurance Election form does not have 
the additional optional insurance. 


§ 872.203 Effective date of insurance. 


(a) The effective date of an election of 
additional optional insurance is the first 
day on or after April 1, 1981, that an 
employee actually enters on duty in a 
pay status on or after the day the 
election is received in his/her employing 
office. 

(b) An election of additional optional 
insurance remains in effect until 
canceled as provided in § 872.204: For 
an employee whose additional optional 
insurance has stopped for a reason other 
than a declination or waiver, additional 
optional insurance is reinstated on the 
first day he/she actually enters on duty 
_ in a pay status in a position in which 
he/she again becomes eligible. 


§ 872.204 Declination. 

(a) An insured person may cancel 
entirely or reduce the number of 
multiples of his/her additional optional 
insurance at any time by filing a 
declination or request to reduce the 
number of multiples of additional 
optional insurance or a waiver of basic 
insurance coverage. An employee files 
with the employing office. An annuitant 
files with OPM or other office that 
administers his/her retirement system. If 
still employed, a compensationer files 
with the employing office, and, if not 
still employed, with OWCP. 

(b) A cancellation of additional 
optional insurance becomes effective 
and additional optional insurance stops 
at the end of the pay period in which the 
declination or waiver is properly filed. A 
reduction in the number of an 
employee's additional optional 
insurance multiples is effective at the 
end of the pay period in which the Life 
Insurance Election form is received in 
his/her employing office. A reduction in 
the number of a retired employee's or 
compensationer’s additional optional 
insurance multiples is effective at the 
end of the pay period in which the 
request to reduce coverage is properly 
filed. 

(c) A declination or reduction in 
multiples of additional optional 
insurance remains in effect until it is 
canceled as provided in § 872.205. 


§ 872.205 Cancellation of declination. 

(a)(1) An employee who has declined 
the additional optional insurance may 
elect it if: 

(i) He/she is under age 50; 

(ii) At least one year has elapsed 
since the effective date of his/her last 
declination or waiver; and 

(iii) He/she furnishes satisfactory 
evidence of insurability. 

(2) An employee who has declined 
additional optional insurance may elect 
it upon his/her marriage or the 
acquisition of an unmarried dependent 
child within the meaning of section 
8701(d) of title 5, United States Code, 
and Subpart G of Part 873 of this 
chapter. In order to be valid, the election 
must be filed with the employing office 
on the Life Insurance Election form 
before the employee's 36th birthday and 
no more than 60 days following the date 
of the event which permits the election. 
This 60-day time limit may be extended 
if the individual is not serving in a 
covered position on the date of the 
event, or if the individual separates from 
covered service prior to completion of 
the 60-day time limit. This extension of 
the time limit may not exceed the 31-day 
time limit for electing insurance 
following employment in a covered 
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position. The number of multiples which 
an employee may obtain upon 
acquisition of a spouse or child is 
limited to the number of family members 
(spouse and/or children) acquired with 
the event which permits the employee to 
elect additional optional insurance 
under this paragraph. 

(3) An employee who has in force 
additional optional insurance of at least 
one multiple of annual pay but less than 
five multiples of annual pay may 
increase the number of multiples if: 

(i) He/she is under age 50; 

(ii) At least 1 year has elapsed since 
the effective date of his/her last election 
of less than 5 multiples {including a 
reduction in the number of multiples); 
and 

(iii) He/she furnishes satisfactory 
evidence of insurability. The 
requirement that at least one year 
elapse since the effective date of the last 
election does not apply when an 
employee elected less than five 
multiples because of the limitation on 
the number of multiples which may be 
elected under paragraphs (a)(2) or (a){4) 
of this section. 

(4) An employee who has in force 
additional optional insurance of at least 
one multiple of annual pay but less than 
five multiples of annual pay may elect to 
increase the number of multiples upon 
his/her marriage or the acquisition of an 
unmarried dependent child within the 
meaning of section 8701(d) of title 5, 
United States Code, and Subpart G of 
Part 873 of this chapter. In order to be 
valid, the election to increase the 
number of multiples must be filed with 
the employing office on the Life 
Insurance Election form before the 
employee's 50th birthday and no more 
than 60 days following the date of the 
event which permits the increase. This 
60-day time limit may be extended if the 
individual is not serving in a covered 
position on the date of the event, or if 
the individual separates from covered 
service prior to completion of the 60-day 
time limit. This extension of the time 
limit may not exceed the 31-day time 
limit for electing insurance following 
employment in a covered position. The 
number of multiples which an employee 
may add upon acquisition of a spouse or 
child is limited to the number of family 
members (spouse and/or children) 
acquired with the event which permits 
the employee to increase multiples. 

(5){i) A previous declination is 
automatically canceled at time of 
reinstatement on or after April 1, 1981, if 
an employee has been separated from 
service for at least 180 days. If no new 
declination is filed, additional optional 
insurance coverage is effective on the 





date the employee actually enters on 
duty in a pay status in a position 
wherein he/she is not excluded from 
insurance by law or regulation, provided 
that the employee has filed an 
affirmative election of additional 
optional insurance on the Life Insurance 
Election form. An employee whose 
declination is so canceled and who does 
not file the form with his/her employing 
office within 31 days after reinstatement 
shall be deemed to have declined 
additional optional insurance, except 
that an employee who fails to file the 
form during that period due to cause 
beyond his/her control shall be allowed 
to enroll belatedly under the conditions 
prescribed under § 872.202(b). 

(ii) An employee who returned to 
Federal service between April 1, 1981, 
and December 8, 1983, after a 180-day 
break in service may elect additional 
optional insurance upon application to 
his or her employing office before March 
7, 1984. 

(b)(1) The effective date of the 
additional optionai insurance or of an 
increased number of multiples of 
additional optional insurance elected 
under paragraphs (a)(1) or (a)(3) of this 
section is the first day the employee 
actually enters on duty in a pay status, 
on or after the day his/her election is 
received in his/her employing office 
following the approval of his/her 
Request for Insurance by the Office of 
Federal Employees’ Group Life 
Insurance established by the insurance 
company. This approval is revoked 
automatically and the additional 
eptional insurance does not become 
effective if the employee fails to submit 
his/her election or meet the pay and 
duty status requirement within 31 days 
following the date of the approval. 

(2) The effective date of an election 
under paragraphs (a)(2) or (a)(4) of this 
section is the first day the employee 
actually enters on duty in pay status, on 
or after the day his/her election is 
received in the employing office and the 
basic insurance is in force. 

(c) An annuitant or compensationer is 
not eligible to cancel a declination under 
this section, nor to increase multiples of 
additional optional insurance. 


§ 872.206 Reconsideration. 


An individual may request OPM to 
reconsider an agency decision or an 
initial decision of OPM denying 
additional optional insurance coverage 
under the procedure established in 
§ 870.205 of this chapter. 


Subpart C—Amount of Insurance 
§ 872.301 Amount of employee’s 
insurance 


An eligible employee may elect 
additional optional insurance of 1, 2, 3, 
4, or 5 multiples of his/her annual pay. 
For this purpose, each multiple is equal 
to the lowest multiple of $1,000 which is 
not less than the current rate of the 
employee's annual pay as determined 
under § 870.302 of this chapter. A 
multiple shall not.exceed the annual rate 
of basic pay payable for positions at 
level II of the Executive Schedule under 
section 5313 of title 5, United States 
Code, rounded to the next higher 
multiple of $1,000. 


Subpart D—Withhoidings 


§ 872.401 Withhoidings. 

(a) During any period in any part of 
which an insured employee is in a pay 
status, the employing agency shall 
withhold the full cost of additional 
optional insurance from his/her pay. 

(b)(1) Subject to the provisions of 
§ 872.604, the full cost of additional 
optional insurance shall be withheld 
from the annuity of an annuitant or from 
the compensation of a compensationer, 
except that there is no withholding for 
an annuitant or compensationer for 
coverage after the end of the calendar 
month in which he/she becomes 65 
years of age. 

(2) Withholdings are not required for 
the period between the end of the pay 
period in which an individual separates 
from service and the beginning of the 
annuity or compensation payments, if 
later. 

(c) The biweekly full cost per $1,000 of 
additional optional insurance in force, 
until determined by OPM on the basis of 
experience to be otherwise, is: 


For persons under age 35 

For persons ages 35 through 39 

For persons ages 40 through 44 

For persons ages 45 through 49 

For persons ages 50 through 54 0.30 
For persons ages 55 through 59............000 0: 
For persons age 60 or over. 


The amount withheld from pay, annuity 
or compensation paid on other than a 
biweekly period shall be determined at 
a proportionate rate, adjusted to the 
nearest one-tenth of one cent. 

(d) For the purposes of this section, a 
person is deemed to attain 35, 40, 45, 50, 
55, or 60 years of age on the first day of 
his/her pay period beginning on or after 
January 1 of the year following the one 
in which his/her corresponding birthday 
occurs. 

(e) The amount withheld from the pay 
of an insured person whose annual pay 
is paid during a period shorter than 52 
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workweeks is the sum obtained by 
converting the biweekly rate for his/her 
age group to an annual rate and 
prorating the annual rate over the 
number of installments of pay regularly 
paid during the year. 

(f) The amount withheld from the pay 
of an insured employee whose amount 
of insurance changes during a pay 
period is based on the last amount of 
insurance in force during the pay period. 

(g) If an agency waives the collection 
of unpaid insurance deductions from an 
individual's pay, annuity or 
compensation, the agency shall submit 
an amount equal to the sum of the 
uncollected deductions and any 
applicable agency contributions 
required under section 8714b of title 5, 
United States Code, to OPM for deposit 
to the Employees’ Life Insurance Fund. 
A determination whether to waive 
collection of the overpayment of pay 
shall be made in accordance with 5 
U.S.C. 5584 as implemented by 4 CFR 
Chapter I, Subchapter G, unless the 
agency involved is excluded from 
application of 5 U.S.C. 5584, in which 
case any applicable authority to waive 
the collection may be used. 


Subpart E—Termination and 
Conversion 


§ 872.501 Termination and conversion of 
Insurance. 

(a) The additional optional insurance 
of an insured person stops when his/her 
basic insurance stops as provided in 
§ 870.501 of this chapter, subject to a 31- 
day extension of additional optional 
insurance coverage. 

(b) If, because of a declination or 
waiver, an insured employee has not 
had additional optional insurance during 
either: 

(1) The full period(s) of service during 
which it was available to him/her; or 

(2) The five years of service 
immediately preceding the date on 
which that coverage stops (for 
annuitants) or the date of entitlement to 
compensation (for compensationers), the 
additional optional insurance stops, 
subject to a 31-day extension of 
additional optional insurance coverage, 
on the date that his/her basic life 
insurance is continued or reinstated 
under the provisions of § 870.601 (during 
retirement) or § 870.701 (during receipt 
of compensation) of this chapter. 

(c) If, at the time of an individual's 
election under §§ 870.601(b) or 
870.701(b) of this chapter (for basic life 
insurance during receipt of annuity or 
compensation), he/she elects no basic 
life insurance (as provided under 
§§ 870.601(c)(1) or 870.701(c)(1) of this 
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chapter), the additional optional 
insurance stops at the end of the month 
in which the election is received in 
OPM, subject to a 31-day extension of 
coverage. 

(d) The additional optional insurance 
of an insured person who remains in a 
pay status stops, subject to a 31-day 
extension of coverage, at the end of the 
pay period in which it is determined that 
his/her periodic pay, compensation or 
annuity, after all other deductions, is 
insufficient to cover the full cost of the 
additional optional insurance. 

(e) During the 31-day extension of 
additional optional insurance coverage 
under this section, a person may, upon 
application and without medical 
examination, convert all or any part of 
his/her, additional optional insurance to 
an individual policy of life insurance at 
rates applicable to his/her attained age 
and class of risk unless, within three 
calendar days after the date his/her 
additional optional insurance stops, he/ 
she returns to a position in which he/ 
she is not excluded from coverage. 

(f) The 31-day extension of coverage 
provided under this subpart cannot be 
extended beyond 31 days, nor is it 
contingent upon timely issuance of 
notice of the right of conversion to an 
individual policy. 


Subpart F—Annuitants and 
Compensationers 


§ 872.601 Amount of insurance. 

(a) Each multiple of additional 
optional insurance continued during 
receipt of annuity or compensation 
reduces by two percent a month 
effective at the beginning of the second 
calendar month after (1) the date the 
insurance would otherwise have 
stopped, or (2) the insured’s 65th 
birthday, whichever is later. At 12:00 PM 
on the day preceding the 50th reduction 
the insurance stops, with no extension 
of coverage or right of conversion. 

(b) The number of multiples of 
additional optional insurance which 
may be continued during receipt of 
annuity or compensation is the smallest 
number of multiples in force during the 
applicable period of service required for 
continuation of the additional optional 
insurance during receipt of annuity or 
compensation payments. 


§ 872.602 Termination of annuity or 
compensation. 


If the annuity or compensation paid to 
an insured person is terminated or if the 
Department of Labor finds that an 
insured person receiving compensation 
is able to return to duty, additional 
optional insurance held as an annuitant 
or compensationer stops, with no 31-day 
extension of coverage or right of 
conversion, on the date of that 


termination or finding. 


§ 872.603 Waiver or suspension of annuity 
or compensation. 
(a) Except as provided in paragraph 

(b) of this section, when annuity or 
compensation is waived or suspended, 
additional optional insurance continues. 
When payment of the annuity or 
compensation is resumed, the paying 
office shall withhold the full cost of the 
insurance for the period of waiver or 
suspension during which the person is 
under age 65. 

(b) If suspension of annuity or 
compensation is because of 
reemployment, the reemploying office 
shall withhold the full cost of the 
insurance during each pay period of 
reemployment. 


§ 872.604 Reemployed annuitants. 


(a)(1) An annuitant appointed to a 
position in which he/she is not excluded 
from basic insurance by law or 
regulation is eligible for additional 
optional insurance as an employee, 
unless he/she has on file an uncanceled 
waiver of basic insurance or declination 
of additional optional insurance. If he/ 
she has additional optional insurance as 
an annuitant, that insurance (and any 
applicable annuity withholdings) 
continues as if the individual were not 
reemployed, unless (i) the person files 
with his/her employing office within 31 
days following the date of 
reemployment an election of additional 
optional insurance on the Life Insurance 
Election form, in which case the 
additional optional insurance (and 
corresponding annuity withholdings) as 
an annuitant is suspended effective on 
the date that the additional optional 
insurance as an employee becomes 
effective, or (ii) the person files a waiver 
of basic insurance. 

(2) Except as provided in paragraph 
(b) of this section, the additional 
optional insurance acquired as an 
employee stops, with no 31-day 
extension or right of conversion, on the 
date reemployment terminates and any 
suspended additional optional insurance 
which remains in force after applicable 
monthly reductions after age 65 (and 
corresponding annuity withholdings, if 
any) is reinstated on the day following 
termination of the reemployment. 

(b) Additional optional insurance 
acquired during reemployment may be 
continued after termination of the 
reemployment if the annuitant: 

(1) Qualifies for a supplemental 
annuity or acquires a new retirement 
right, 

(2) Continues his/her basic insurance 
under paragraphs (c)(2), (c)(3), or (c)(4) 
of § 870.601 of this chapter, and 
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(3) Has had additional optional 
insurance in force for the 5 years of 
service immediately preceding 
separation from reemployment or for the 
full period({s) of service during which it 
was available to him/her, whichever is 
less. 


If the additional optional insurance 
acquired during reemployment is so 
continued, any suspended additional 
optional insurance stops.with no 31-day 
extension of coverage or right of 
conversion. 


4. Part 873 is revised to read as 
follows: 


PART 873—FAMILY OPTIONAL LIFE 
INSURANCE 


Subpart A—Administration and General 
Provisions 


Sec. 

873.101 Actions on the policy. 

873.102 Payment of benefits. 

873.103 Correction of an error, mistake, or 
omission. 

873.104 Definitions. 


Subpart B—Coverage 

873.201 Eligibility. 

873.202 Election or declination. 
873.203 Effective date of insurance. 
873.204 Declination. 

873.205 Cancellation of declination. 
873.206 Reconsideration. 


Subpart C—Amount of Insurance 
873.301 Amount of employee's insurance. 


Subpart D—Withholdings 
873.401 Withholdings. 


Subpart E—Termination and Conversion 


73.501 Termination and conversion of 
insurance. 


Subpart F—Annuitants and 

Compensationers 

873.601 Amount of insurance. 

873.602 Termination of annuity or 
compensation. 

873.603 Waiver or suspension of annuity or 
compensation. 

873.604 Reemployed annuitants. 

Subpart G—Definition of Family Member 

873.701 Definition of family member. 

873.702 Proof of dependency. 

873.703 Child incapable of self-support. 


Authority: 5 U.S.C. 8716, unless otherwise 
noted. 


Subpart A—Administration and 
General Provisions 


§ 873.101 Actions on the policy. 


Optional life insurance on family 
members (referred to in this part as 
“family optional insurance”) shall be 
payable in accordance with an ‘ 
amendment to the policy purchased by 
OPM from the Metropolitan Life 
Insurance Co., 1 Madison Avenue, New 
York, N.Y. 10010, pursuant to section 





8709 of title 5, United States Code, to 
provide group insurance coverage 
(referred to in this part as “basic 
insurance”). Actions at law or in equity 
to recover on the policy, in which there 
is not alleged any breach of any 
obligations undertaken by the United 
States, shall be brought against the 
insurance company. 


§ 873.102 Payment of benefits. 

Family optional insurance in force on 
a spouse or child at the date of his/her 
death shall be paid to the employee, 
annuitant or compensationer whose pay, 
annuity or compensation is subject to 
withholding under § 873.401, except that 
in the event that payment is not made 
prior to the death of the employee, the 
insurance shall be paid to the person(s) 
eligible for the basic insurance on the 
employee, annuitant or compensationer. 


§ 873.103 Correction of an error, mistake, 
or 

OPM'’s Associate Director for 
Compensation or his/her designee may 
order correction of an error, mistake, or 
omission upon a showing satisfactory to 
the Associate Director or his/her 
designee that it would be against equity 
and good conscience not to do so. 


§ 873.104 Definitions. 

The terms defined under § 870.103 of 
this chapter have the same meanings in 
this part. 


Subpart B—Coverage 


§ 873.201 Eligibility 

Each employee who is insured for 
basic insurance and for whom 
uncanceled declination of family 
optional insurance is not in effect is 
eligible to elect the family optional 
insurance, if his/her periodic pay, after 
all other deductions, is sufficient to 
cover its full cost. 


§ 873.202 Election or declination. 

(a) Except as otherwise provided in 
paragraph (b) of this section, each - 
employee shall, on the form entitled Life 
Insurance Election, elect or decline the 
family optional insurance within 31 days 
after becoming eligible, unless during 
earlier employment he/she filed an 
election or declination which remains in 
effect. The 31-day time limit begins to 
run on the first day after February 28, 
1981, on which an individual meets the 
definition of an employee. 

(b) On a determination by an 
employing office, within six months 
after an employee becomes eligible, that 
he/she was unable, for cause beyond 
his/her control to elect or decline the 
family optional insurance within the 
prescribed time limit, the employee shall 


elect or decline the family optional 
insurance within 31 days after he/she is 
advised of that determination. Family 
optional insurance in that case is 
retroactive to the first day of the first 
pay period beginning after the date the 
person became eligible, or after April 1, 
1981, whichever is later, and the person 
shall pay the full cost of the insurance 
from that date for the time that he/she is 
in a pay status or retired or in receipt of 
compensation and under age 65. 

(c) A person who does not file with 
his/her employing office an election of 
family optional insurance on the Life 
Insurance Election form does not have 
the family optional insurance. 


§ 873.203 Effective date of insurance. 

(a) The effective date of an election of 
family optional insurance is the first day 
on or after April 1, 1981, that an 
employee actually enters on duty in a 
pay status on or after the day the 
election is received in his/her employing 
office. 

(b) An election of family optional 
insurance remains in effect until 
canceled as provided in § 873.204. For 
an employee whose family optional 
insurance has stopped for a reason other 
than a declination or waiver, family 
optional insurance is reinstated on the 
first day he/she actually enters on duty 
in a pay status in a position in which 
he/she again becomes eligible. 


§ 873.204 Declination. 

(a) An insured person may cancel his/ 
her family optional insurance at eny 
time by filing a declination of family 
optional insurance or a waiver of basic 
insurance coverage. An employee files 
with the employing office. An annuitant 
files with OPM or other office which 
administers his/her retirement system. If 
still employed, a compensationer files 
with the employing office, and, if not 
still employed, with OWCP. 

(b) A cancellation of family optional 
insurance becomes effective and family 
optional insurance stops at the end of 
the pay period in which the declination 
or waiver is properly filed. 

(c) A declination of family optional 
insurance remains in effect until it is 
canceled as provided in § 873.205. 


§ 873.205 Cancellation of declination. 

(a) An employee who has declined the 
family optional insurance may elect it 
upon his/her marriage or the acquisition 
of a child. In order to be valid, the 
election must be filed with the 
employing office on the Life Insurance 
Election form no later than 60 days 
following the date of the event which 
permits the election. This 60-day time 
limit may be extended if the individual 
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is not serving in a covered position on 
the date of the event, if the invididual 
separates from covered service prior to 
completion of the 60-day time limit, or if 
the event occurs during the period 
following a waiver of basic insurance 
when he/she is not eligible to cancel the 
waiver. This extension of the time may 
not exceed the 31-day time limit for 
electing insurance following 
employment in a covered position, or the 
31-day period following the first day on 
which the individual becomes eligible to 
cancel a waiver of basic insurance. 

(b) The effective date of an election 
under paragraph (a) of this section is the 
first day the employee actually enters on 
duty in pay status, on or after the day 
the employing office receives the 
election and basic insurance is in force. 

(c) An annuitant or compensationer is 
not eligible to make the election 
provided in paragraph (a) of this section. 

(d)(1) A previous declination or 
waiver is automatically canceled at time 
or reinstatement on or after April 1, 
1981, if an employee has been separated 
from service for at least 180 days. If no 
new declination is filed, family optional 
insurance coverage is effective on the 
date the employee actually enters on 
duty in a pay status in a position 
wherein he/she is not excluded from 
insurance by law or regulation, provided 
that the employee has filed an 
affirmative election of family optional 
insurance on the Life Insurance Election 
form. An employee whose declination is 
so canceled and who does not file the 
form with his/her employing office 
within 31 days after reinstatement shall 
be deemed to have declined family 
optional insurance, except that an 
employee who fails to file the form 
during that period due to cause beyond 
his/her control shall be allowed to 
enroll belatedly under the conditions 
prescribed under § 873.202(b). 

(2) An employee who returned to 
Federal service between April 1, 1981, 
and December 8, 1983, after a 180-day 
break in service may elect family 
optional insurance upon application to 
his or her employing office before March 


' 7, 1984. 


§ 873.206 Reconsideration. 


An individual may request OPM to 
reconsider an agency decision or an 
initial decision of OPM denying family 
optional insurance coverage under the 
procedure established in § 870.205 of 
this chapter. 
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Subpart C—Amount of insurance 
§ 873.301 Amount of employee’s 
insurance. . 


The amount of family optidnal 
insurance is $5,000 payable upon the 
death of a spouse and $2,500 payable 
upon the death of a child. 


Subpart D—Withholdings 


§ 873.401 Withholdings. 

(a) During any period in any part of 
which an insured employee is in a pay 
status, the employing agency shall 
withhold the full cost of family optional 
insurance from his/her pay. 

(b)(1) Subject to the provisions of 
§ 873.604, the full cost of family optional 
insurance shall be withheld from the 
annuity of an annuitant or from the 
compensation of a compensationer, 
except that there is no withholding for 
an annuitant or compensationer for 
coverage after the end of the calendar 
month in which he/she becomes 65 
years of age. 

(2) Withholdings are not required for 
the period between the end of the pay 
period in which an individual separates 
from service and the beginning of the 
annuity or compensation payments, if 
later. 

(c) The biweekly cost of family 
optional insurance applicable to 
employees, annuitants and 
compensationers (not family members), 
until determined by OPM on the basis of 
experience to be otherwise, is: 


For persons under age 35 

For persons ages 35 through 339.... 
For persons ages 40 through 44.... 
For persons ages 45 through 49 
For persons ages 50 through 54 
For persons ages 55 through 59 
For persons ages 60 and over 


The amount withheld from pay, annuity 
or compensation paid on other than a 
biweekly period shall be determined at 
a proportionate rate adjusted to the 
nearest cent. 

(d) For the purposes of this section, a 
person is deemed to attain 35, 40, 45, 50, 
55, or 60 years on the first day of his/her 
pay period beginning on or after January 
1 of the year following the one in which 
his/her corresponding birthday occurs. 

(e) If an agency waives the collection 
of unpaid insurance deductions from an 
individual's pay, annuity or 
compensation, the agency shall submit 
an amount equal to the sum of the 
uncollected deductions and any 
applicable agency contributions 
required under section 8714c of title 5, 
United States Code, to OPM for deposit 
to the Employees’ Life Insurance Fund. 
A determination whether to waive 
collection of the overpayment of pay 


shall be made in accordance with 5 
U.S.C. 5584 as implemented by 4 CFR 
Chapter I, Subchapter G, unless the 
agency involved is excluded from 
application of 5 U.S.C 5584, in which 
case any applicable authority to waive 
the collection may be used. 


Subpart E—Termination and 
Conversion 


§ 873.501 Termination and conversion of 
insurance. 

(a) The family optional insurance of 
an insured person stops when his/her 
basic insurance stops as provided in 
§870.501 of this chapter, subject to a 31- 
day extension of family optional 
insurance coverage. 

(b) If, because of a declination or 
waiver, an insured employee has not 
had the family optional insurance during 
either: 

(1) The full period(s) of service during 
which it was available to him/her; or 

(2) For the five years of service 
immediately preceding the date on 
which that coverage stops (for 
annuitants) or the date of entitlement to 
compensation (for compensationers), the 
family optional insurance stops, subject 
to a 31-day extension of family optional 
insurance coverage, on the date that 
his/her basic life insurance is continued 
or reinstated under the provisions of 
§870.601 (during retirement) or §870.701 
(during receipt of compensation) of this 
chapter. For this purpose, family 
optional insurance will not be deemed 
available to an employee during periods 
when the employee had no family 
members. 

(c) If, at the time of an individual's 
election under §§ 870.601(b) or 
870.701(b) of this chapter (for basic life 
insurance during receipt of annuity or 
compensation), he/she elects no basic 
life insurance (as provided under 
§ § 870.601(c)(1) or 870.701(c)(1) of this 
chapter), the family optional insurance 
stops at the end of the month in which 
the election is received in OPM, subject 
to a 31-day extension of coverage. 

(d) The family optional insurance of 
an insured person who remains in a pay 
status stops, subject to a 31-day 
extension of coverage, at the end of the 
pay period in which it is determined that 
his/her periodic pay, compensation or 
annuity, after all other deductions, is 
insufficient to cover the full cost of the 
family optional insurance. 

(e) During the 31-day extension of 
family optional insurance coverage 
under this section, a person may, upon 
application and without medical 
examination, convert his/her family 
optional insurance to an individual 
policy of life insurance at rates 
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applicable to the attained age and class 
of risk of the family member or members 
unless, within three calendar days after 
the date his/her family optional 
insurance stopped, he/she returns to a 
position in which he/she is not excluded 
from coverage. 

(f) During the 31-day period following 
the death of an insured employee or 
during the 31-day extension of family 
optional insurance under this section, 
each one of the employee's or former 
employee's family members as defined 
by 5 U.S.C. 8701(d) may, upon 
application and without medical 
examination, convert the amount of 
family optional insurance coverage in 
force (maximums of $5,000 for a spouse 
and $2,500 for a child) to an individual 
policy of life insurance at rates 
applicable to his/her attained age and 
class of risk unless, within three days 
after the date the employee's or former 
employee's family optional insurance 
stops, he/she returns to a position in 
which he/she is not excluded from 
coverage. The family member's right of 
conversion does not attach if the 
employee or former employee exercises 
his/her right of conversion under 
paragraph (e) of this section. 

(g) The 31-day extension of coverage 
provided under this subpart cannot be 
extended beyond 31 days, nor is it 
contingent upon timely issuance of 
notice of the right of conversion to an 
individual policy. 

(h) The amount of an individual policy 
as provided under paragraphs (e) or (f) 
of this section shall not be less than 
$1,000. 


Subpart F—Annuitants and 
Compensationers 


§ 873.601 Amount of insurance. 


The amount of family optional 
insurance (on each family member) 
continued during receipt of annuity or 
compensation reduces by two percent a 
month effective at the beginning of the 
second calendar month after (1) the date 
the insurance would otherwise have 
stopped, or (2) the annuitant’s or 
compensationer's 65th birthday, 
whichever is later. At 12:00 PM on the 
day preceding the 50th reduction the 
insurance stops, with no extension of 
coverage or right of conversion. 


§ 873.602 Termination of annuity or 
compensation. 

If the annuity or compensation paid to 
an insured person is terminated, or if the 
Department of Labor finds that an 
insured person receiving compensation 
is able to return to duty, family optional 
insurance held as an annuitant or 





compensationer stops, with no 31-day 
extension of coverage or right of 
conversion, on the date of that 
termination or finding. 


§ 873.603 Waiver or suspension of annuity 
or compensation. 

(a) Except as provided in paragraph 
(b) of this section, when annuity or 
compensation is waived or suspended, 
family optional insurance continues. 
When payment of either annuity or 
compensation is resumed, the paying 
office shall withhold the full cost of the 
insurance for the period of waiver or 
suspension during which the person is 
under age 65. 

(b) If suspension of annuity or 
compensation is because of 
reemployment, the reemploying office 
shall withhold the full cost of the 
insurance during each pay period of 
reemployment. 


§ 873.604 Reempioyed annuitants. 

(a)(1) An annuitant appointed to a 
position in which he/she is not excluded 
from basic insurance coverage by law or 
regulation is eligible for family optional 
insurance as an employee. If he/she has 
family optional insurance as a retired 
employee, that insurance (and any 
corresponding withholdings) is 
suspended on the day preceding his/her 
first day in a pay status under the 
appointment and, unless he/she files 
with his/her employing office a 
declination of family optional insurance 
(or a waiver of basic insurance), he/she 
acquires family optional insurance as an 
employee. 

(2) Except as provided in paragraph 
(b) of this section, the family optional 
insurance acquired as an employee 
stops, with no 31-day extension or right 
of conversion, on the date reemployment 
terminates and any suspended family 
optional insurance which may remain in 
force following reductions after age 65 
(and corresponding annuity 
withholdings, if any) is reinstated on the 
day following termination of the 
reemployment. 

(b) Family optional insurance 
acquired during reemployment may be 
continued after termination of the 
reemployment if the retired employee: 

(1) Qualifies for a supplemental 
annuity or acquires a new retirement 
right, 

(2) Continues his/her basic insurance 
under paragraphs (c}(2), (c)(3) or (c)(4) of 
§ 870.601 of this chapter, and 

(3) Has had family optional insurance 
in force for the 5 years of service 
immediately preceding separation from 
reemployment or for the full period(s) of 
service during which it was available to 
him/her, whichever is less. 


If the family optional insurance acquired 
during reemployment is so continued, 
any suspended family optional 
insurance stops with no 31-day 
extension of coverage or right of 
conversion. 


Subpart G—Definition of Family 
Member .- 


§ 873.701 Definition of family member. 

For the purposes of this part, the terms 
“spouse” and “child” shall mean a 
spouse and unmarried dependent child 
within the meaning of these terms under 
the definition of “family member” under 
5 U.S.C. 8701(d). 


§ 873.702 Proof of dependency. 

(a) A child is considered to be 
dependent on a employee or former 
employee if he/she is: 

(1) A legitimate child, 

(2) An adopted child, 

(3) A stepchild or recognized natural 
child who lived with the employee or 
former employee in a regular parent- 
child relationship, 

(4) A recognized natural child for 
whom a judicial determination of 
support has been obtained, or 

(5) A recognized natural child to 
whose support the employee or former 
employee makes regular and substantial 
contribution. 

(b) For the purposes of a claim under 
this part, an otherwise eligible child 
must have been dependent on the 
employee or former employee at the 
time of the child’s death in order to 
qualify as a family member. 

(c) The following are examples of 
proof of regular and substantial support. 
More than one of the following proofs 
may be required to show support. 

(1) Evidence of eligibility as a 
dependent child for benefits under State 
or Federal programs, 

(2) Proof of inclusion of the child as a 
dependent on the employee's or former 
employee's income tax returns, 

(3) Canceled checks, money orders, or 
receipts for periodic payments from the 
employee or former employee for or on 
behalf of the child. 

(4) Evidence of goods or services 
which show regular and substantial 
contributions, 

(5) Any other evidence which the 
Office of Federal Employees’ Group Life 
Insurance shall find to be sufficient 
proof of support or of paternity or 
maternity. 

(d) The Office of Federal Employees’ 
Group Life Insurance may deny an 
individual coverage as a dependent 
child, if: 

(1) Evidence shows that the employee 
or former employee did not recognize 
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the child as his/her own despite a 
willingness to support the child, or 

(2) Evidence calls the child’s paternity 
or maternity into doubt, despite the 
employee's or former employee's 
recognition and support of the child. 

(e) For the purposes of an employee's 
election of family optional insurance 
upon the acquisition of a child, as 
provided in § 873.205, the employing 
agency shall base any requisite 
determination of dependency on the 
criteria expressed in paragraphs (a), (c), 
and (d) of this section. 


§ 873.703 Child incapable of self-support. 

(a) Upon receipt of a claim for family 
optional insurance in the event of death 
of a child over the age of 21 years, the 
Office of Federal Employees’ Group Life 
Insurance shall determine, on the basis 
of such evidence as it deems necessary, 
whether the deceased child was 
incapable of self-support because of a 
mental or physical disability which 
existed before the child became 22 years 
of age. 

(b) In the event of an employee's 
election of family optional insurance 
under § 873.205, where the opportunity 
to elect is based solely on the 
acquisition of a child over age 21, the 
employee shall submit to the employing 
office at the time of filing the election, a 
certificate of the physician that the child 
is incapable of self-support because of a 
physical or mental disability which 
existed before the child became 22 years 
of age, and which can be expected to 
continue for more than one year. The 
certificate shall include a statement of 
the name of the child, the nature of his/ 
her disability, the period of time it has 
existed, and its probable future course 
and duration. The certificate shall be 
signed by the physician and show his/ 
her office address. 

Authority: 5 U.S.C. 8716. 

[FR Doc. 84-2020 Filed 1-24-84; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 


Foreign Agricultural Service 
7 CFR Part 6 


Licensing of Sugar Exempt From 
Quotas for Purpose of Production of 
Polyhydric Alcohol : 


AGENCY: Foreign Agricultural Service, 
USDA. 
ACTION: Final rule. 


sumMaARY: This rule establishes 
procedures and conditions for the 
issuance of licenses which permit the 
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importation of sugar exempt from the 
quotas on sugars, sirups and molasses 
as modified by Presidential 
Proclamation 4941 of May 5, 1982, as 
amended. Sugar imported under such a 
license must be used solely for the 
production (other than by distillation) of 
polyhydric alcohol, except that it may 
not be used for the production of 
polyhydric alcohol for use as a 
substitute for sugar in human food 
consumption. 


DATE: Effective on January 25, 1984. 


FOR FURTHER INFORMATION CONTACT: 
John Nuttall, Chief, Sugar Group, 
Foreign Agricultural Service, U.S. 
Department of Agriculture, 12th and 
Independence Avenue, SW., 

. Washington, D.C. 20250; Tel: (202) 447- 
2916. 

SUPPLEMENTARY INFORMATION: 
Presidential Proclamation 4941 of May 5, 
1982 modified the import quota for 
sugars, sirups and molasses as provided 
for in items 155.20 and 155.30 of the 
Tariff Schedules of the United States 
(TSUS) in order to carry out a provision 
in the Geneva (1967) Protocol of the 
General Agreement on Tariffs and 
Trade (Note 1 of Unit A, Chapter 10, Part 
1 of Schedule XX; 19 U.S.T., Part II, 1282) 
and the International Sugar Agreement, 
1977 (T.L.A.S. 9664, 31 U.S.T. 5135). 
Presidential Proclamation 5002 of 
November 30, 1982, amended 
Proclamation 4941 in part to read as 
follows: 


The Secretary may exempt the entry of 
articles described in items 155.20 and 155.30 
from the requirements or limitations 
established pursuant to this headnote on the 
condition that such articles: (1) Be used only 
for the production (other than by distillation) 
of polyhydric alcohols, except polyhydric 
alcohols for use as a substitute for sugar in 
human food consumption; or (2) be re- 
exported in refined form or in sugar 
containing products. Such articles shall be 
entered under licenses issued pursuant to 
regulations promulgated by the Secretary. . . 


Under this rule, licenses will be issued 
for the entry, exempt from quota, of 
sugar to be used in the production (other 
than by distillation) of polyhydric 
alcohol, except sugar to be used in the 
production of polyhydric alcohols for 
use as a substitute for sugar in human 
food consumption. The certificate of 
eligibility requirements contained in 15 
CFR Part 2011 would not apply to this 
sugar. Separate rules will provide for the 
entry, exempt from quota, of sugar to be 
re-exported in refined form and for 
sugar exported in sugar containing 
products. 

Polyhydric alcohols are organic 
solvents containing two or more 
hydroxyl groups. Polyhydric alcohols 


are used in the production of other 
chemicals. 

Under this rule, an import license may 
be issued only to a manufacturer of 
polyhydric alcohols. The license shall be 
effective for no more than one year and 
is not assignable or transferable. 
However, the manufacturer may employ 
an agent to import sugar under the 
license on behalf of the manufacturer. 

In order to guarantee that sugar 
imported under the license is used for 
the production (other than by 
distillation) of polyhydric alcohols, 
except polyhydric alcohols for use as a 
substitute for sugar in human food 


+ consumption, it is required that a bond 


be posted for each license that is issued. 
Sugar imported under a license must be 
used for the production (other than by 
distillation) of polyhydric alcohols, 
except polyhydric alcohols for use as a 
substitute for sugar in human food 
consumption, within 180 days after the 
entry of the sugar. Certificates of use are 
to be filed within one month of use, but 
in no case later than 180 days after the 
expiration of the import license. These 
time limitations may be extended at the 
discretion of the Licensing Authority. 

It is anticipated that licenses will 
ordinarily be issued on a yearly basis 
and that succeeding licenses shall be 
issued effective the day following the 
expiration of the previous license. A 
manufacturer may apply for a license 
prior to the expiration of a previously 
issued license; however, the prior 
license shall be deemed to have expired 
upon the effective date of the succeeding 
license. Thus, no more than one 
effective license may be issued and 
outstanding to any one manufacturer at 
any one time. 

The proposed rule regarding licensing 
of sugar exempt from quotas for purpose 
of production of polyhydric alcohol was 
published on November 25, 1983 (48 FR 
53121). The public was invited to submit 
written comments, suggestions, or 
objections on or before December 9. 
1983. No comments, suggestions, or 
objections were received. 

This rule has been reviewed under 
USDA procedures required by Executive 
Order 12291 and Secretary's 
Memorandum 1512-1 and has been 
classified as “not major” since the rule 
would not’have any of the effects 
specified in those documents. 

The Administrator, Foreign 
Agricultural Service (FAS), certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. Consequently. 
no regulatory flexibility analysis is 
required under the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). 


This rule should yield benefits to the 
public by increasing employment in the 
field of manufacturing and related 
industries. Costs should be minimal 
since the licensing system has been 
designed to conform as closely as 
possible to current commercial 
practices. 

An assessment of the impact of this 
rule on the environment was made and, 
based on this evaluation, this action is 
not a major federal action and will have 
no foreseeable significant effects on the 
quality of the human environment. 
Consequently, no environmental! impact 
statement is necessary for this rule. The 
environmental assessment is available 
for review in room 6091, South Building. 
USDA during normal business hours. 

The effective date of this rule is less 
than 30 days after the date of 
publication pursuant to 5 U.S.C. 
553(d)}(1)} since this rule recognizes an 
exemption to the import quota on sugar. 


List of Subjects in 7 CFR Part 6 


Alcohol, Foreign trade, Imports, 
Licenses, Polyhydric alcohol, Quotas, 
Sugar. 


PART 6—[ AMENDED] 


In accordance with the above, 7 CFR 
Part 6 is amended by adding to the 
subpart entitled “Subpart-Importation of 
Sugar Free From Quota” the following 
center heading and 6.120-6.130: 
Subpart—Sugar for Production of Polyhydric 
Alcohol 
Sec. 
6.120 
6.121 
6.122 
6.123 
6.124 
6.125 
6.126 
6.127 
6.128 


Definitions. 

Issuance of an import license. 

Transferability of an import license 

Entry of sugar. 

Entry of sugar by an agent. 

Application for an import license 

Bond requirements. 

Default. 

Certificate of Use. 

6.129 Enforcement. 

6.130 Paperwork Reduction Act Assigned 
Number. 


Authority: Presidential Proclamation No. 
5002, 47 FR 54269. 


Subpart—Sugar for Production of 
Polyhyric Alcohol 


§6.120 Definitions. 


As used in this program: 

(a) “Agent” means a licensed 
customhouse broker or other person 
designated by the license holder. 

(b) “Appropriate customs official” 
means the district or area Director of 
Customs, his designee, or any other 
customs officer of similar authority and 
responsibility, for the customs district in 
which the port of entry is located. 





(c) “Department” means the U.S. 
Department of Agriculture. 

(d) “Import license” means a license 
issued by the Secretary permitting the 
entry of sugar exempt from the quota on 
the importation of sugar, on condition 
that such sugar will be used within 180 
days of entry solely for the production 
(other than by distillation) of polyhydric 
alcohols, except polyhydric alcohols for 
use as a substitute for sugar in human 
food consumption. 

(e) “Licensing Authority” means the 
Chief, Sugar Group, Foreign Agricultural 
Service, U.S. Department of Agriculture. 

(f) “Manufacturer” means a person 
that is engaged in the production (other 
than by distillation) of polyhydric 
alcohols from sugar. 

(g) “Person” means an individual, 
partnership, corporation, association, 
estate, trust, or other business enterprise 
or legal entity, and, wherever 
applicable, any unit, instrumentality, or 
agency of a government, domestic or 
foreign. 

(h) “Program” means the licensing 
program provided for in these 
regulations (7 CFR 6.120-6.130). 

(i) “Quota” means any quota on 
imports of sugar, sirups or molasses as 
covered by items 155.20 or 155.30 of the 
Tariff Schedules of the United States 
under Presidential Proclamation 4941 of 
May 5, 1982, 47 FR 19661, and any 
modifications thereto. 

(j) “Secretary” means the Secretary of 
Agriculture or any officer or employee of 
the Department to whom the Secretary 
has delegated the authority or to whom 
authority may hereafter be delegated to 
act in the Secretary's place. 

(k) “Sugar” means sugars, sirups, and 
molasses as defined in items 155.20 and 
155.30 of the Tariff Schedules of the 
United States. 


§6.121 issuance of an import license. 

(a) An import license may be issued to 
a manufacturer that complies with the 
provisions of this program. The license 
shall state the time period during which 
the license shall be effective and the 
maximum amount of sugar which may 
be imported under the license. In no 
case shall the effective period of a 
license exceed 1 year, nor shall the 
maximum amount of sugar which may 
be imported under the license exceed 
the anticipated requirements of the 
manufacturer for the 12-month period 
following the effective date of the 
license. The license may contain such 
other conditions as the Licensing 
Authority, in his/her discretion, deems 
necessary. 

(b) No more than one effective license 
may be issued and outstanding at any 
one time to any one manufacturer. In 


order to insure a dependable and 
orderly supply of sugar, a manufacturer 
may apply for a license prior to the 
expiration of a previously issued license. 
The previously issued license shall be 
deemed to have expired on its stated 
expiration date, or on the effective date 
of the succeeding license, whichever is 
earlier. A succeeding license may not be 
issued until the previously issued 
license has been returned to the 
Licensing Authority. 


§6.122 Transferability of an import 
license. 


An import license may not be 
transferred or assigned by the 
manufacturer to any other person. Any 
attempt to transfer or assign an import 
license shall be null and void and shall 
constitute grounds for the revocation of 
the license by the Licening Authority. 


§6.123 Entry of sugar. 

(a) A manufacturer or its agent may 
enter sugar into the United States 
exempt from the quota on the 
importation of sugar under an import 
license issued pursuant to this program. 
The import license must be presented to 
the appropriate customs official at the 
time of entry. Entry of the sugar exempt 
from quota shall be allowed only in 
conformity with the conditions of the 
import license, if any. 

(b} The appropriate customs official 
shal] enter on the license: (1) The 
amount of sugar entered; (2) the date of 
entry; and (3) the customs entry number. 

(c) A copy of the license, as marked 
by the appropriate customs official, shall 
be transmitted to the Licening Authority 
by the license holder within 10 business 
days after each entry of sugar. The 
Licensing Authority may extend the 10- 
day period upon request of the license 
holder for good cause. 


§6.124 Entry of sugar by an agent. 

(a) In those cases where sugar is to be 
entered by an agent of the manufacturer, 
the agent shall produce for inspection by 
the appropriate customs official a 
written authorization by the 
manufacturer designating such person to 
act as the agent of the manufacturer for 
the purpose of entering sugar. 

(b) A copy of such authorization shall 
be attached to the copy of the import 
license that is transmitted to the 
Licensing Authority pursuant to 
§ 6.123(c) of this program. 


§6.125 Application for an import license. 
(a) Only manufacturers are eligible to 
receive an import license. 
(b) Each application for an import 
license shall contain the following 
information: 
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(1) Name and address of the 
manufacturer. 

(2) A statement of the anticipated 
requirements of the manufacturer for 
sugar to be used in the production (other 
than by distillation) of polyhydric 
alcohols, except polyhydric alcohols for 
use as a substitute for sugar in human 
food consumption, during the effective 
period of the license. 

(3) The anticipated amount of sugar to 
be imported during the specified 
effective period. 

(4) The effective period of the import 
license (not to exceed one year). 

(c) Each application for an import 
license shall contain a certification that 
the manufacturer shall use the quantity 
of sugar entered under an import license 
solely for the production (other than by 
distillation) of polyhydric alcohols, 
except polyhydric alcohols for use as a 
substitute for sugar in human food 
consumption. 


§6.126 Bond requirements. 

(a) Sugar entered under an import 
license shall be subject to all customs 
bond requirements (see 19 CFR Parts 
113, 141, 143 and 144). The appropriate 
customs official may assess liquidated 
damages under the customs entry bond 
for violation of any provision of the 
import license or this program. 

(b) The amount of the bond shall be 
equal to 1.5 times the difference 
between the daily “spot” price per 
pound of raw sugar as reported in the 
Number 12 contract of the New York 
Coffee, Sugar and Cocoa Exchange and 
the daily “spot” price of the Number 11 
contract of the New York Coffee, Sugar 
and Cocoa Exchange, multiplied by the 
weight of the sugar entered under the 
license. The Number 12 and Number 11 
contract prices shall be computed as of 
the last market day before the entry of 
the sugar. If the New York Coffee, Sugar 
and Cocoa Exchange does not report a 
Number 11 or Number 12 contract price 
for the last market day before the entry 
of the sugar, then the Licensing 
Authority may use such price as he or 
she deems appropriate. 

(c) The appropriate customs official 
will release all or part of the obligation 
under the bond for sugar for which a 
certificate of use has been properly and 
timely filed under § 6.128. 

(d) The appropriate customs official 
may release all or part of the obligation 
under a bond if the Licensing Authority 
determines that the destruction or other 
disposition of a quantity of sugar 
entered under an import license renders 
performance under the bond impossible 
or inequitable. In such case the 
Licensing Authority shall notify the 
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appropriate customs official of his/her 
determination. The determination shall 
be treated as a certificate of use which 
has been properly and timely filed and 
shall be considered as use of the sugar 
in production (other than by distillation) 
of polyhydric alcohol, except polyhydric 
alcohols for use as a substitute in human 
food consumption for purposes of 

§ 6.127. 


§6.127 Default 

For each entry of sugar under a 
license, upon failure to use the total 
amount of such sugar in the production 
(other than by distillation) of polyhydric 
alcohol, except polyhydric alcohols for 
use as a substitute for sugar in human 
consumption, within 180 days of the 
date of entry, payment of the obligation 
under the bond covering that part of 
sugar not used for that purpose shall be 
made to the appropriate customs 
official. : 


§6.128 Certificate of use. 

(a) The certificate of use shall be a 
certification by the manufacturer that a 
quantity of sugar entered under an 
import license has been used for the 
purpose stated in §-6.120(d). Certificates 
of use shall be transmitted to the 
appropriate customs official and the 
Licensing Authority within one month 
after use of the sugar. In no case shall a 
certificate of use be accepted more than 
180 days after the expiration of the 
import license under which the sugar 
was imported, unless the Licensing 
Authority, in his/her discretion, extends 
the time period in which a certificate 
may be filed. 

(b) The certificate of use shall be 
signed by the manufacturer and shall 
contain the following certification: 


The undersigned hereby certifies that 
between ——, 19—, and ——, 19—, the 
undersigned has used pounds of 
sugar for the sole purpose of producing 
(other than by distillation) polyhydric 
alcohols, except polyhydric alcohols for 
use as a substitute for sugar in human 
food consumption. The undersigned 
further certifies that the quantity of 
sugar shown on this certificate of use 
does not include any sugar previously 
covered by another certificate of use. 


§6.129 Enforcement. 

(a) If at any time after receiving the 
certificate of use described in § 6.128 of 
this subpart and release of the bond 
under 6.126 of this subpart the Licensing 
Authority determines that a quantity of 
sugar corresponding to the amount of 
sugar entered under the license was not 
used for the production (other than by 
distillation) of polyhydric alcohol, 


except polyhydric alcohols used for 
human food consumption, the Licensing 
Authority may hold the license holder 
liable for up to 1.5 times the difference 
between the Number 11 and Number 12 
daily “spot” price per pound of raw 
sugar described in § 6.126 (b) of this 
program (or such other price determined 
appropriate by the Licensing Authority 
in the event no Number 11 or Number 12 
price is reported) in effect on the last 
market day before entry of the sugar or 
the last market day prior to the 
expiration of the 180-day period during 
which the sugar was to be but was not 
used in the production of polyhydric 
alcohols, whichever is greater, times the 
amount of sugar, raw value, that should 
have been, but was not, used for the 
production (other than by distillation) of 
polyhydric alcohol, except polyhydric 
alcohols used for human consumption. 

(b) If at any time the Licensing 
Authority determines that a license 
holder has failed to comply with the 
requirements of this program, the 
Licensing Authority may, after notice to 
the license holder, suspend or revoke 
the license issued to the license holder 
pursuant to this program and/or refuse 
to issue future licenses to that 
manufacturer. 


(c) The determination of the Licensing 
Authority under subsections (a) and (b) 
may be appealed to the Director, 
Horticultural and Tropical Products 
Division, Foreign Agricultural Service 
(FAS), within 30 days from the date of 
notification. The request for 
reconsideration shall be presented in 
writing specifically stating any reason 
as to why such determination should not 
stand. The director, Horticultural and 
Tropical Products Division, FAS, will 
provide such person with an opportunity 
for an informal hearing on such matter. 
A further appeal may be made to the 
Administrator, FAS, within five working 
days of the notification of the decision 
of the Director, Horticultural and 
Tropical Products, FAS. 


(d) Notice of failure to comply with 
the requirements of this program shall 
be given to the manufacturer and to the 
Customs Service. 


§6.130 Paperwork Reduction Act 
Assigned Number. 


The Office of Management and Budget 
has approved the information collection 
requirements contained in these 
regulations in accordance with 44 U.S.C. 
Chapter 25 and OMB Number 0551-0019 
has been assigned. 
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Signed at Washington, D.C. on January 16. 
1984. 
Richard J. Cannon, 
Acting Administrator, Foreign Agricultural 
Service. 
[FR Doc. 64-2001 Filed 1-20-84; 248 pmj 
BILLING CODE 3410-10-¥ 


7 CFR Part 6 


Licenses for importation/Transfer of 
Sugar To Be Re-Exported in Sugar 
Containing Products 


AGENCY: Foreign Agricultural Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule establishes 
procedures and conditions for the 
issuance of licenses which will permit 
the importation/ transfer of sugar 
exempt from quotas on sugars, sirups 
and molasses, as modified by 
Presidential Proclamation 4941 of May 5, 
1982, as amended. A quantity of sugar 
equal to the sugar imported/ transferred 
under such a license must be exported 
in a sugar containing product. 


patTEs: Effective on January 25, 1984. 


FOR FURTHER INFORMATION CONTACT: 
John L. Nuttall, Chief, Sugar Group, 
Foreign Agricultural Service, U.S. 
Department of Agriculture, 12th and 
Independence Avenue, SW., 
Washington, D.C. 20250. Tel: (202) 447- 
2916. 


SUPPLEMENTARY INFORMATION: 
Background 


Presidential Proclamation 4941 of May 
5, 1982, modified the import quota for 
sugar, sirups and molasses described in 
items 155.20 and 155.30 of the Tariff 
Schedules of the United States (TSUS) 
in order to carry out a provision in the 
Geneva (1967) Protocol of the General 
Agreement on Tariffs and Trade (Note 1 
of Unit A, Chapter 10, Part I of Schedule 
XX; 19 U.S.T., Part II, 1282) and the 
International Sugar Agreement, 1977 
(T.LA.S. 9664, 31 U.S.T. 5135). 
Presidential Proclamation 5002 of 
November 30, 1982, amended 
Proclamation 4941 to read, in part, as 
follows: 

The Secretary may exempt the entry of 
articles described in items 155.20 and 155.30 
from the requirements or limitations 
established pursuant to this headnote on the 
condition that such articles . . . be re- 
exported. . . in sugar containing products. 
Such articles shall be entered under licenses 
issued pursuant to regulations promulgated 
by the Secretary...” 


Under the rule licenses will be issued 
for importation/transfer of sugar exempt 





from quote to be exported in sugar 
containing products. The certificate of 
eligibility requirements contained in 15 
CFR Part 2011 would not apply to this 
sugar. 

License System for Importation/ 
Transfer of Sugar To Be Re-Exported in 
Sugar Containing Products 


Under this rule, two types of licenses 
will be issued to manufacturers of sugar 
containing products: (1) Import licenses 
for the importation of quota-exempt raw 
sugar (for refining by one or more U.S. 
refiners) and/or (2) user licenses for the 
transfer of refined sugar to a 
manufacturer from one or more refiners 
in the United States. The amount of 
sugar transferred from a refiner to a 
licensed manufacturer under this 
program may be credited to the refiner's 
license under the “Sugar to be Re- 
exported in Refined Form” program 
pursuant to 7 CFR 6.108(b)(2). 
Manufacturers will be required to export 
the imported/transferred sugar in a 
sugar containing product and must post 
a bond to ensure such export. However, 
if it can be proven that the 
manufacturer, after obtaining a license, 
exported sugar in sugar containing 
products before the importation/transfer 
of the corresponding sugar, no bond will 
be required. 

The applicant for a license will be 
asked to provide certain information to 
the Licensing Authority. Upon receipt of 
the required information, a license to 
import raw sugar, exempt from quota, 
and/or to transfer imported quota- 
exempt sugar already refined will be 
issued to the applicant in the amount 
requested, not to exceed 10,000 short 
tons, refined weight basis for a user 
license or 10,700 short tons, raw value 
for an import license. All such imports/ 
transfers of sugar will be charged to the 
import/user license amount. Licenses 
will not be assignable unless specifically 
authorized; however, a licensee may 
employ an agent to import or transfer 
sugar on his/her behalf. 

A quantity of sugar in a sugar 
containing product, equivalent to the 
quantity of sugar imported/transferred 
under license (after allowance for 
refining and manufacturing losses), must 
be exported within 21 months of the 
date of entry or within 18 months of the 
date of transfer. License holders must 
present to the Licensing Authority an 
exporter’s statement certifying that 
export has occurred, along with proof of 
export, within six months of export. 

As proof of export of sugar is received 
the Licensing Authority will, if 
requested, credit the quantity exported 
to the license, adjusted on the basis of 
sugar content, and the license holder's 


bond obligations will be reduced 
accordingly. At no time may charges or 
credits exceed the license amount. 


Rulemaking Matters 


This rule has been reviewed under 
USDA procedures required by Executive 
Order 12291 and Secretary’s 
Memorandum 1512-1 and has been 
classified as “not major” since the rule 
will not have any of the effects specified 
in those documents. 

The Administrator, Foreign 
Agricultural Service (FAS), certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. Consequently, 
no regulatory flexibility analysis is 
required under the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). 

This rule will yield benefits to the 
public by increasing employment in the 
field of manufacturing of sugar 
containing products and related 
industries and by improving the balance 
of trade. Currently, because of the 
import quotas on sugars, sirups and 
molasses, U.S. manufacturers must pay 
a significantly higher price for sugar 
than the world price available to 
manufacturers overseas. This rule will 
permit an equalization of the raw 
material cost and will make U.S. sugar 
containing products more competitive in 
the world market. Costs should be 
minimal since the licensing system has 
been designed to conform as closely as 
possible to current commercial 
practices. 

As assessment of the impact on the 
environment of this rule has been 
completed. It has been determined that 
this action will have no foreseeable 
significant effects on the quality of the 
human environment. Consequently, this 
rule does not require an environmental 
impact statement. An environmental 
assessment is available for review in 
room 6091, South Building, USDA, 
during normal! business hours. 

The effective date of this rule is less 
than 30 days after the date of 
publication pursuant to 5 U.S.C. 553 


‘ (d)(1) since this rule recognizes an 


exemption to the import quota on sugar. 


Discussion of Comments and Proposed 
Revisions 


A proposed rule entitled “Licenses for 
Importation/Transfer of Sugar to be Re- 
Exported in Sugar Containing Products” 
was published in the Federal Register on 
November 23, 1983 (48 FR 52926). Thirty 
written comments, mostly from 
manufacturers of sugar containing 
products, were submitted in response to 
that proposed rule, and are available for 
inspection. All of the comments were 
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considered in preparing the proposed 
rule. The comments unanimously 
supported the promulgation of a 
regulation to establish a re-export 
licensing program. Comments focused 
on several provisions of the proposed 
rule, including the limitation of imports 
under the program to raw sugar, the time 
requirement within which sugar must be 
exported in a sugar containing product, 
the number of licenses which may be 
issued per manufacturer, the basis upon 
which licenses are issued/charged/ 
credited and Notices of Transfer are 
presented, the requirement to submit a 
copy of a valid tolling contract, the time 
requirement within which proof of 
export documentation must be 
submitted, bond requirements and the 
effective date of the program 
(retroactivity). In addition, two 
comments addressed issues related to 
benefits of drawback pursuant to 19 
CFR 191 and one comment addressed 
issues related to the “Sugar to be Re- 
exported in Refined Form” program, 7 
CFR 6.100-6.112. The Licensing Authority 
did not address these issues in this 
rulemaking because 19 CFR Part 191 
contains rules administered by the U.S. 
Customs Service, which has the 
necessary statutory authority, and 
because 7 CFR 6.100.112 is a separate 
rule, it is believed to be inappropriate in 
this rulemaking. 

Changes to the proposed rule based 
on comments received include: 


. clarification of certain definitions 


(§ 6.200); an extension of the time limit 
within which sugar must be exported in 
a sugar containing product to 21 months 
from the date of entry or 18 months from 
the date of transfer (§ 6.201(b)); 
allowance for the issuance of both an 
import and a user license to a single 
manufacturer, not to exceed the 
maximum license amount (§ 6.201(d)); 
issuance of user licenses on a refined 
weight basis (§ 6.201(c)); allowance for 
submission of certification of the 
existence of a valid tolling contract 

(§ 6.202(f)); allowance for the 
presentation of Notices of Transfer on a 
refined weight basis (§ 6.204(b)); an 
extension of the time limit within which 
proof of export must be submitted to six 
months (§ 6.206(b)); and allowance for 
charging/crediting user licenses on a 
refined weight basis (§ 6.208). 

Other changes include those of a 
stylistic nature, additions to definitions 
(§ 6.200), modification to recordkeeping 
requirements (§ 6.210), and 
modifications to bond requirements 
(§ 6.207). 
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Specific Comments Are Discussed 
Below by Section 


Section 6.200 Definitions 


One comment suggested that the 
definition for “License” under 
§ 6.200(h)(1) be amended by inserting 
“to be refined pursuant to a tolling 
contract” after “. . . permitting the 
importation of sugar. . . ,” and that the 
definition for “Tolling contract” under 
§ 6.200(u) be amended by inserting “for 
use in sugar containing products to be 
exported, " after“. . . an agreement 
between a licensed manufacturer and a 
U.S. refiner for processing. . . .” This 
language adds clarity to the definitions 
and has therefore been adopted in the 
regulation. 


Section 6.201 Issuance of a license 


Nine comments suggested that the 
time limit within which sugar must be 
exported in a sugar containing product 
from the time of receipt should be 
extended to 18 months, due to seasonal 
production considerations in certain 
- industries. 

Adoption of this proposal seems 
reasonable as the extension of this time 
limit would allow manufacturers with 
seasonal usage considerations an 
adequate period within which normal 
commercial practices could be 
conducted, while allowing for sufficient 
administrative control over the program. 
Therefore, provisions for extension of 
the time requirement within which sugar 
must be exported in sugar containing 
products to 18 months from the date of 
transfer or 21 from the date of entry are 
provided for in § 6.201(b). 

Eight comments suggested that in 
order to ease paperwork under the 
program, the licenses should be issued 
on a refined weight rather than on a raw 
value basis. This would facilitate the 
ease with which license holders could 
comply with the requirements of this 
program, while having no adverse 
impact on the program's 
implementation. Provisions for issuance 
of user licenses on a refined weight 
basis are provided for in § 6.201(c). 
However, to maintain conformity with 
current commercial practice import 
licenses will be issued on a raw value 
basis. 

Four comments suggested that toll 
contract manufacturers should be issued 
a combination import/user license, or be 
allowed to hold both an import and a 
user license with the combined total 
quantity not to exceed 10,000 tons, in 
order to accommodate current 
commercial practice. 

This proposal, if incorporated into the 
regulation, would allow manufacturers 
which currently import sugar on their 


own account, but also, under certain 
circumstances, purchase sugar from 
refiners, to continue with current 
practices. As the total license size would 
remain unchanged, the adoption of this 
suggestion would comply with the intent 
of the program. Therefore, provisions for 
issuing both an import and a user 
license to a single manufacturer, the 
total quantity of which may not exceed 
10,000 short tons, refined weight basis, 
are provided for in §§ 6.201(d) and 
6.202{c). 

One comment suggested that a 
quantitative limit of 50,000 short tons 
should be placed on the total volume of 
quota exempt sugar which may enter the 
U.S. under this program, and that total 
yearly imports permitted under an“ 
individual license should be limited to 
10,000 short tons. After careful 
consideration of this comment, the 
Licensing Authority finds that it would 
be impracticable for a quantitative limit 
to be placed on either the total amount 
of imports permitted under this program, 
or the total amount permitted under an 
individual license. This type of 
limitation would require the Licensing 
Authority to make individual allocations 
to manufacturers, or to issue licenses on 
a first-come-first-served basis. This 
would not be practicable to administer, 
could preclude participants which might 
apply for licenses some time after the 
program is in effect, and would derogate 
from the ability of the program to restore 
the competitive position of exporters of 
sugar containing products. Therefore, 
this suggestion was not incorporated 
into the regulation. 


Section 6.202 Application for a license 


Eight comments suggested that due to 
the highly confidential nature of tolling 
contracts, submission of a certification, 
statement or letter confirming the 
existence of a valid tolling contract 
should be allowed instead of submission 
of a copy of the actual tolling contract 
itself. 

The adoption of these suggestions 
seems valid, given the confidential 
nature of a tolling contract, and the 
procedures in place to ensure against 
non-compliance with program 
requirements, Therefore, the 
requirement for submission of a copy of 
a valid tolling contract has been 
eliminated, and provision is made in 
§ 6.202(f) for license holders to instead 
certify as to the existence of a valid 
tolling contract. The Licensing Authority 
has, however, reserved the right to 
inspect a copy of such a tolling contract 
upon request. 


Section 6.203 Import of sugar 


Ore comment suggested that in order 
to clarify that imports under the program 
are limited to raw sugar, the language in 
§ 6.203(a) should be amended by 
inserting “for refining, pursuant to a 
tolling contract,” after “Import of sugar.” 
This language helps clarify the intent of 
§ 6.203(a) and has therefore been 
adopted. 

Four comments suggested that it 
should be clarified in the rule that 
holders of import licenses may deliver 
raw sugar to more than one refiner for 
refining under valid tolling contracts, as 
long as the total amount of the license is 
not exceeded. Clarification on this point 
is given in § 6.203(c). 


Section 6.204 Transfer of sugar 


Eight comments suggested that 
Notices of Transfer be presented on a 
refined weight basis, so as to conform as 
closely as possible to current 
commercial practice. Adoption of this 
suggestion seems reasonable in that 
refiners are already working on a 
refined weight basis, and the 
requirement for additional calculations 
into raw value would be an unnecessary 
burden. Therefore, provision to present 
Notices of Transfer on a refined weight 
basis is provided for in § 6.204(b). 

Five comments suggested that 
clarification should be given that a 
licensed manufacturer may receive 
transferred sugar from more than one 
refiner. Clarification on this point has 
been given in § 6.204(c). 


Section 6.206 Proof of export 


Five comments suggested that the 
requirement for submission of a 
drawback claim number with proof of 
export should be eliminated. 

It is not the intention of § 6.206(a)(2) 
to require submission of a drawback 
claim number with all proof of export 
submissions, but rather only with a bill 
of lading which is not the original, or 
with a Chronological Summary of 
Exports. However, because several 
comments reflected a misunderstanding 
on this point, § 6.206(a)(2) has been 
clarified. 

Eleven comments suggested that the 
90 day time limitation within which 
proof of export must be submitted 
should be extended. Two comments 
suggested an extension to 180 days, and 
nine suggested an extension to one year. 
Four suggested that the time limit should 
be extended to one year, but that 
certification of re-export should be filed 
within 90 days of the date of export. 

Extending the time for submission of 
proof of export seems reasonable in that 
under current commercial practice a 90 





3054 


day time requirement is impracticable. 
However, due to the necessity of 
maintaining adequate administrative 
control over the program, the Licensing 
Authority believes that a one year time 
limit would be excessive. Therefore, 
provision to extend the time limitation 
within which proof of export must be 
submitted to six months is provided for 
in § 6.206(b). 


Section 6.207 Bond requirements 


Three comments suggested that the 
bond obligation be reduced and that the 
penalty for non-perfomance should be 
prohibition from future participation in 
the program. 

After careful review, it has been 
determined that the current bond 
obligation should remain. Failure to 
export sugar within the given time 
requirements may be grounds for 
suspension or revocation of a license 
§ 6.211(b). However, it is felt that 
despite this provision, there is a chance 
of sugar being diverted to the domestic 
market, thus necessitating the 
established bond obligation. In addition, 
§ 6.207(a) provides that no bond will be 
required under this program for the 
quantity of sugar imported or 

“transferred under license that 
corresponds to a quantity of sugar that 
has been exported prior to the import or 
transfer of such sugar and credited to 
the license. 


One comment suggested that the time 
requirements stated in § 6.207(g) be 
clarified so as to reflect the time 
allowance for export of sugar in sugar 
containing products as well as the time 
allowance for submission of export 
documentation. Such clarification is 
given in § 6.207(g). 


Section 6.208 Charges and credits to 
licenses 


Eight comments suggested that 
charges and credits to licenses should 
be made on a refined weight rather than 
on a raw value basis, so as to ease the 
paperwork burden on license holders. 

Adoption of this suggestion for user 
licenses would facilitate the ease with 
which current production records could 
be used to comply with the requirements 
of this program, while having no adverse 
effect on the program's implementation. 
Therefore, provisions for basing credits 
and charges to user licenses on refined 
weight are provided for in § 6.208. 
However, due to program administration 
considerations, import licenses will be 
charged/credited on a raw value basis. 


Section 6.209 Replacement of sugars; 
Substitution of sugars 


Four comments suggested that 
clarification should be given that 


substitutability extends to all plants of a 
licensed manufacturer. It is felt, 
however, that the language in the 
regulation is broad enough to allow for 
this possibility. Therefore, no additional 
language is being adopted. 

Twenty-three comments suggested 
that the effective date for crediting 
exports of sugar in sugar containing 
products should be made retroactive. 
Five comments proposed that exports be 
credited if made on or after June 28, 
1983, the effective date of “Regulations 
Governing Licenses for Importation of 
Sugar to be Re-exported in Refined 
Form,” twelve comments proposed that 
exports be credited if made on or after 
November 30, 1982, the date of 
Presidential Proclamation 5002 which 
authorized the issuance of regulations to 
permit the re-export program, and five 
comments proposed that exports be 
credited if made on or after December 1, 
1982. This issue was discussed in the 
preamble to the proposed rule, and for 
the reasons stated there, it has been 
decided not to permit retroactivity. Only 
sugar exported in sugar containing 
products after receipt of a license will 
be credited to a license. 


Section 6.212 Waiver 


Four comments suggested that the 
Licensing Authority should have 
discretionary authority to provide for an 
extension of the effective period of a 
license under unusual or extenuating 
circumstances. 

Provision for extending the period for 
the export of sugar in sugar containing 
products under unusual, unforeseen or 
extraordinary circumstances was 
provided for in § 6.212 of the proposed 
rule, and therefore no change in 
language has been made. 


List of Subjects in 7 CFR Part 6 


Foreign trade, Imports, Licenses, 
Quotas, Sugar. 


PART 6—[{AMENDED] 


In accordance with the above, 7 CFR 
Part 6 is amended by adding to the 
subpart titled “Subpart-Importation of 
Sugar Free From Quota” the following: 


Subpart—Sugar To Be Re-Exported in Sugar 
Containing Products 


Sec. 

6.200 
6.201 
6.202 
6.203 
6.204 
6.205 
6.206 
6.207 


Definitions. 

Issuance of a license. 

Application for a license. 

Import of sugar. 

Transfer of sugar. 

Import/Transfer of sugar by an agent. 

Proof of export. 

Bond requirements. 

6.208 Charges and credits to licenses. 

6.209 Replacement of sugars; substitution of 
sugars. 

6.210 Records. 

6.211 Enforcement. 


Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1984 / Rules and Regulations 


Sec. 

6.212 Waiver. 

6.213 Expiration. 

6.214 Paperwork Reduction Act Assigned 
Number. 


Authority: Presidential Proclamation No. 
5002, 47 FR 54269. 


Subpart—Sugar To Be Re-Exported in 
Sugar Containing Products 


§6.200 Definitions. 


(a) “Agent” means customs house 
broker, freight forwarder, sugar refiner 
or other designee of the licensee. 

(b) “Appropriate customs official” 
means the district or area Director of the 
U.S. Customs Service, his/her designee, 
or any other customs officer of similar 
authority and responsibility for the 
customs district in which the port of 
entry is located. ; 

(c) “Date of entry” is the date when 
the specified U.S. Customs Service entry 
form is properly executed and 
deposited, together with any estimated 
duties and special import fees and any 
related documents required by law or 
regulation to be filed with such form at 
the time of entry with the appropriate 
customs official. 

(d) “Date of export” means the date of 
exportation as shown on an export bill 
of lading, Customs Form 7511 (Notice of 
Exportation), or such other proof of 
export as is accepted by the Licensing 
Authority for the particular shipment. 

(e) “Date of license” means the day 
when the license is issued by the 
Licensing Authority. 

(f) “Date of Transfer” means the date 
of transfer of refined sugar from a 
refiner to a manufacturer as indicated 
on a Notice of Transfer. 

(g) “Department” means the U.S. 
Department of Agriculture. 

(h) “License” means either: (1) An 
import license issued by the Secretary 
through the Licensing Authority 
permitting the importation of sugar, to 
be refined pursuant to a tolling contract. 
not chargeable to the import quota for 
sugar as modified by Presidential 
Proclamation 4941, as amended, for 
articles covered by item numbers 155.20 
or 155.30 of the Tariff Schedules of the 
United States; or (2) a user license 
issued by the Secretary through the 
Licensing Authority permitting the 
transfer, in accordance with the 
provisions of this program, of refined 
sugar corresponding to sugar imported 
under 7 CFR 6.100-6.112 from a refiner to 
a manufacturer. 

(i) “Licensing Authority” means the 
Chief, Sugar Group, Foreign Agricultural 
Service, U.S. Department of Agriculture, 
or his/her designee? 

(j) “Manufacturer” means a person 
that produces a sugar containing 
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product in the United States and exports 
some or all of that product. 

(k) “Notice of Transfer” means a 
document, in form and substance 
satisfactory to the Licensing Authority, 
that is signed by both a refiner and 
licensed manufacturer certifying 
delivery of a specified amount of refined 
sugar corresponding to sugar imported 
under 7 CFR 6.100-6.112 from the refiner 
to the manufacturer. 

(1) “Person” means any individual, 
partnership, corporation, association, 
estate, trust or any other business entity, 
and, whenever applicable, any unit, 
instrumentality or agency of a 
government, domestic or foreign. 

(m) “Program” means the licensing 
program provided in these regulations (7 
CFR 6.200-6.213). 

(n) “Quota” means any quota on 
imports of sugar, sirups or molasses as 
covered by items 155.20 or 155.30 of the 
Tariff Schedules of the United States 
under Presidential Proclamation 4941 of 
May 5, 1982, 47 FR 19661, and any 
modifications thereto. 

(o) “Raw value” means, for a given 
quantity of sugar, the equivalent of that 
quantity of sugar in terms of ordinary 
commercial raw sugar testing 96 degrees 
by the polariscope as determined in 
accordance with regulations issued by 
the Secretary of the Treasury. 

(p) “Refined weight basis” means, for 
a given quantity of white crystalline 
sugar, the equivalent of that quantity of 
sugar in terms of ordinary commercial 
refined sugar testing 99.7 degrees or 
above by the polariscope as determined 
in accordance with regulations issued 
by the Secretary of the Treasury. 

(q) “Refiner” means any person in the 
United States who engages in the 
processing (refining) of sugar to further 
improve the quality of such sugar. 

(r) “Secretary” means the Secretary of 
Agriculture or any officer or employee of 
the Department to whom the Secretary 
has delegated the authority or to whom 
the authority hereafter may be delegated 
to act in the Secretary's place. 

(s) “Sugar” means sugars, sirups and 
molasses derived from sugarcane or 
sugar beets as defined in items 155.20 
and 155.30 of the Tariff Schedules of the 
United States. 

(t) “Sugar containing product” means 
any product to which sugar has been 
added that does not fall under items 
155.20 or 155.30 of the Tariff Schedules 
of the United States. 

(u) “Tolling contract” means an 
agreement between a licensed 
manufacturer and a U.S. refiner for the 
processing (for use in sugar containing 
products to be exported) of a specific 
amount of sugar owned throughout the 


processing operation by the 
manufacturer. 

(v) “Valueless sugar” means sugar 
which has no commercial recovery 
value. 


§6.201 issuance of a license. 


(a) The Secretary, through the 
Licensing Authority, may issue a license 
to a manufacturer in accordance with 
the provisions of this program. The 
license may contain such conditions, 
limitations or restrictions as the 
Licensing Authority determines to be 
appropriate for the purposes of this 
program. The Licensing Authority may 
add or modify such conditions, 
limitations or restrictions at such time 
and in such manner as the Licensing 
Authority, in his/her discretion, 
determines to be necessary or 
appropriate for the purposes of this 
program. = 

(b) A quantity of sugar equiydlent to 
the quantity of sugar, raw value 
imported under an import license, 
adjusted in accordance with § 6.208(c), 
must be exported in a sugar containing 
product within 21 months of the date of 
entry. A quantity of sugar equivalent to 
the quantity of sugar, refined weight 
basis, transferred under a user license 
must be exported in a sugar containing 
product within 18 months of the date of 
transfer. However, the Licensing 
Authority may credit a license for 
valueless sugar lost in normal product 
manufacture. 

(c) The maximum license amount is 
(1) 10,000 short tons of sugar, refined 
weight basis, for user licenses and (2) 
10,700 short tons of sugar, raw value 
basis, for import licenses, unless 
otherwise determined and published by 
the Secretary under paragraph (e) of this 
section. Quantities of sugar imported/ 
transferred under the license will be 
charged to the license and quantities of 
sugar contained in sugar containing 
products exported will be credited to the 
license as provided in § 6.208. At no 
time may the outstanding balance of 
charges or credits exceed the maximum 
license amount except as a result of 
adjustments for polarization made 
pursuant to section § 6.208(c). 

(d) No more than one of each type of 
license may be issued and outstanding 
at any one time to any licensee, the 
combined quantity of which may not 
exceed the quantitative limit in 
paragraph (c) of this section. A license 
may be surrendered in whole or in part 
to the Licensing Authority. 

(e) The Secretary may change the 
maximum license amount through the 
publication of a notice in the Federal 
Register if he/she determines that such 
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a change is appropriate within the 
purposes of this program. 


§ 6.202 Application for a license. 

An applicant for a license must apply 
in writing to the Licensing Authority. 
The letter of application shall contain as 
a minimum the following information: 

(a) Name and address of the 
applicant; 

(b) License amount requested, not to 
exceed the maximum license amount; 

(c) Type of license{s) requested 
(import and/or user license); 

(d) The TSUS item number and 
description of the sugar to be imported 
or transferred, if known; 

(e) Name of the firm that will 
establish a performance bond in favor of 
the United States Government on behalf 
of the applicant, if known; 

(f) If the application is for a user 
license, the name(s) of anticipated 
refiner(s) from which processed non- 
quota sugar will be received, if known at 
time of application. If the application is 
for an import license, a certification of 
the existence of the valid tolling 
contract(s), including name(s) of 
refiner({s) by which non-quota sugar will 
be processed. However, the Licensing 
Authority reserves the right to inspect a 
copy of such a tolling contract upon 
request; 

(g) Description of sugar containing 
products to be exported, if known, and 
estimated sugar content of such 
products. 


The Licensing Authority may waive any 
provisions of this section for good cause 
if it is determined that such a waiver 
will not adversely affect the 
implementation of this program. 


§6.203 Import of sugar. 

(a) Import of sugar exempt from the 
quotas on items 155.20 and 155.30 of the 
Tariff Schedules of the United States 
will be allowed only for refining 
pursuant to a tolling contract, in 
conformity with the conditions of the 
license, the provisions of this program, 
and any other procedures specified by 
the Licensing Authority. 

(b) The import license holder shall 
submit to the Licensing Authority a 
statement, certified as true and 
accurate, of the polarization and weight 
of the imported sugar to be charged to 
the license. This statement must 
adequately identify the imported sugar 
and state the basis for the determination 
of the polarization of the sugar. The 
basis must be either the settlement 
polarization or some other means 
approved by the Licensing Authority. 

(c) The holder of an import license 
may deliver non-quota sugar to an 





unlimited number of refiners for refining 
under valid tolling contracts, the 
combined total of which may not exceed 
the maximum license amount. 


§6.204 Transfer of sugar. 

(a) Transfer of refined sugar imported 
under 7 CFR 6.100-6.112 will be allowed 
only in conformity with the conditions of 
the license, the provisions of this 
program, and any other procedures 
specified by the Licensing Authority. 

(b) The holder of a user license shall 
submit to the Licensing Authority, 
within 10 working days of the transfer of 
sugar, a Notice of Transfer which must 
adequately identify the non-quota sugar 
received from a U.S. refiner, including 
polarization and weight of the 
transferred sugar to be charged to the 
license, refined weight basis. 

(c) The holder of a user license may 
receive non-quota sugar from an 
unlimited number of refiners, the 
combined total of which may not exceed 
the maximum license amount. 


§6.205 Iimport/transfer of sugar by an 
agent. 

The licensee may utilize an agent to 
import or receive non-quota sugar. The 
agent must, upon request, produce for 
inspection by the appropriate U.S. 
Customs official a written authorization 
designating such person to act as an 
agent for the purpose of entering sugar 
or must, upon request, produce for 
inspection by the Licensing Authority 
written authorization designating such 
person to act as an agent for the purpose 
of receiving transferred sugar. 


§ 6.206 Proof of export. 

(a) The proof of export will consist of: 

(1) Certification. A written 
certification by the license holder that 
he/she has exported a specified quantity 
of sugar in sugar containing products. 
The certification shall include: 

(i) The license holder's name and 
address; 

(ii) An identification of the license to 
which the quantity of sugar in the sugar 
containing product that is exported is to 
be credited; 

(iii) The weight of sugar, refined 
weight basis, contained in the sugar 
containing product exported, and the 
amount of valueless sugar, refined 
weight basis, actually lost in. the 
manufacture of that product; 

(iv) The percentage of valueless sugar 
lost in normal product manufacture; 

(v) The date of export, point of export, 
and an identification of the export 
carrier; 

(vi) The intended destination; and 

(vii) For sugar imported or transferred 
before the export of the corresponding 


sugar containing product, an 
identification of the imported or 
transferred sugar to which the sugar in 
the exported sugar containing product 
corresponds, including the quantity and 
polarization of the imported/transferred 
sugar. = 

(2) Documentation. A copy of a 
certified Customs Form 7511 (Notice of 
Exportation) or an original bill of lading. 
A copy of an original bill of lading, with 
indication of the U.S. Customs Office at 
which the original is filed, with 
drawback claim number, or a copy of a 
Chronological Summary of Exports 
pursuant to 19 CFR 191.53 with 
indication of the U.S. Customs office at 
which the original is filed, with 
drawback claim number, will also serve 
as acceptable documentation. 

(b) The certification must accompany 
the documentation submitted to the 
Licensing authority. The certification 
and documentation must be submitted 
to the Licensing Authority within 6 
months from the date of export. The 
Licensing Authority will not credit the 
license for sugar exported in sugar 
containing products until satisfactory 
proof of export is received. 

(c) The Licensing Authority may 
waive the provisions of this section if 
exportation is otherwise established to 
the Licensing Authority's satisfaction. 


§6.207 Bond requirements. 


(a) Sugar imported under an import 
license must meet all applicable 
Customs bond requirements (see 19 CFR 
Parts 113, 141-144) and be subject to a 
U.S. Customs performance bond 
(“bond”) posted with the appropriate 
Customs official meeting the 
requirements of this section. Sugar 
transferred under license shall be 
subject to a bond posted with the 
Licensing Authority, meeting the 
requirements of this section. However, 
no bond will be required for the quantity 
of any sugar imported or transferred 
under license that corresponds to a 
quantity of sugar that has been exported 
prior to the import or transfer of such 
sugar and credited to the license in 
accordance with § 6.208. 

(b) A bond may cover imports or 
transfers made either during the period 
of time specified in the bond (term bond) 
or for a specified import or transfer 
(single entry bond). 

(c) Only the manufacturer who 
imports the sugar may be the principal 
on a bond to cover such sugar to be 
imported. Only the manufacturer who 
will use the sugar may be the principal 
on a bond to cover such sugar to be 
transferred. The surety or sureties shall 
be among those listed by the Secretary 
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of the Treasury as acceptable on 
Federal bonds. 

(d) The obligation under the bond 
shall be made effective as of the date of 
entry/transfer of the corresponding 
sugar. 

(e) The amount of the bond for the 
import or transfer of sugar under a 
license will be equal to one and one half 
times the difference between the daily 
“spot” price per pound of raw sugar as 
reported in the Number 12 contract of 
the New York Coffee, Sugar and Cocoa 
Exchange or the Market Stabilization 
Price (MSP) established pursuant to 
Presidential Proclamation 4940 of May 5, 
1982, as amended (or any successor 
proclamation), whichever is greater, and 
the daily “spot” price of the Number 11 
contract of the New York Coffee, Sugar 
and Cocoa Exchange, multiplied by the 
weight of the sugar imported or 
transferred, raw value, under the 
license. In the case of a single entry 
bond, the Number 12 and Number 11 
contract prices and the MSP shall be 
computed as of the last market day 
before the execution of the bond. 
However, the Licensing Authority may 
adjust the amount on a single entry 
bond on.a semi-annual basis, using the 
Number 12 and Number 11 contract 
prices and the MSP as of the Jast market 
day before the end of the six month 
period, if, in his/her discretion, he/she 
determines it necessary or appropriate 
for the purposes of this program. In the 
case of a term bond, the Number 12 and 
Number 11 contract prices and the MSP 
shall be computed quarterly based on 
the average price difference during the 
20 consecutive market days preceding 
the 20th day of the month preceding the 
calendar quarter for which the bond is 
to be effective. If the New York Coffee, 
Sugar and Cocoa Exchange does not 
report a Number 11 or 12 contract price 
for one or more of these market days, 
then the Licensing Authority may use 
such price as he/she deems appropriate 

(f) The appropriate Customs official 
will release the obligation under the U.S. 
Customs bond for imported sugar by an 
amount computed in accordance with 
§ 6.207(e) for a corresponding quantity 
of sugar credited to the license in 
accordance with § 6.208(b), as 
determined by the Licensing Authority. 
The Licensing Authority will release the 
obligation under the bond for 
transferred sugar by an amount 
computed in accordance with § 6.207(e) 
for a corresponding quantity of sugar 
credited to the license in accordance 
with § 6.208(b), as determined by the 
Licensing Authority. 

(g) If the license holder fails to qualify 
for a credit to the license within 27 
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months of the date of entry or within 24 
months of the date of transfer of 
corresponding sugar in an amount 
sufficient to offset the charge to the 
license for that corresponding sugar, 
payment will be made to the United 
States of America under the bond of the 
monetary amount corresponding to the 
amount of the charge to the license for 
the corresponding sugar not offset by 
timely exportation. Payment for non- 
performance under U.S. Customs bonds 
will be handled pursuant to 19 CFR Part 
172. Payment for non-performance under 
bonds will be handled pursuant to 
provisions established by the Licensing 
Authority. 


§6.208 Charges and credits to licenses. 


(a) Charges will be made to an import 
license for quantities of sugar, raw 
value, imported under the license 
effective as of the date of entry. This 
charge will be adjusted on the basis set 
forth in paragraph (c) of this section 
when the license holder submits the 
information required by § 6.203. Charges 
will be made to a user license for 
quantities of sugar, refined weight basis, 
transferred under the license when the 
license holder submits the information 
required by § 6.204 effective as of the 
date of transfer. 

(b) At the request of the license 
holder, the Licensing Authority will 
credit a license for: 

(1) Quantities of sugar in the sugar 
containing products for which proof of 
export has been submitted in 
accordance with the provisions of this 
program; 

(2) Quantities of sugar charged to 
license which the Licensing Authority 
determines have been destroyed, lost in 
the production process, or otherwise 
disposed of so as to render the use or 
exportation of a corresponding quantity 
of sugar in sugar containing products 
impossible or unnecessary; and 

(3) For sugar charged to an import 
license, the quantity of sugar lost in the 
refining process. This shall be computed 
by dividing the quantity of sugar 
imported, expressed on a raw value 
basis, by 1.07. 


Amounts credited under paragraphs 
(b)(2) or (3) of this section shall be 
considered to have been exported in 
sugar containing products for purposes 
of § 6.201(b). 

(c) To obtain the raw value for sugar 
with a polarization of 92 degrees or 
above, the formula to be used is 
[(Polarization x .0175) — 0.68] x 
weight. For sugar of less than 92 degrees 
polarization the total sugar content shall 
be divided by 0.972. 


§6.209 Replacement of sugars; 
substitution of sugars. 


(a) The sugar exported in sugar 
containing products does not have to be 
identical to the sugar imported or 
transferred. 

(b) Exportation of sugar in sugar 
containing products for credit to the 
license may occur any time after the 
date of the license. Any quantity of 
sugar exported in sugar containing 
products after the date of the license but 
prior to the entry or transfer of the 
corresponding sugar will be treated as 
having been exported within 21 months 
of entry, or within 18 months of transfer, 
of the corresponding sugar for purposes 


of § 6.201(b). 


§6.210 Records. 

(a) Each manufacturer requesting 
credit in accordance with § 6.208(b) 
shall keep records to establish for all 
sugar containing products exported 
under the provisions of this program: 

(1) The date or inclusive dates of 
manufacture; 

(2) The quantity and identity of the 
sugar, refined basis, imported or 
transferred under the provisions of this 
program; 

(3) The quantity and description of the 
articles manufactured; 

(4) The amount of sugar, refined basis, 
contained in the sugar containing 
products. 

(b) Each manufacturer requesting 
credit for valueless sugar lost in normal 
product manufacture shall also keep 
records to establish for all sugar 
containing products exported under the 
provisions of this program the quantity 
of loss incurred. 

(c) All records required to be kept by 
a manufacturer under this program 
concerning particular sugar shall be 
retained for at least three years after a 
license is credited for that sugar in 
accordance with § 6.208 (b). 

(d) The manufacturer must, upon 
request, make the records covered by 
this section available to the Licensing 
Authority for inspection. 

(e) If, after inspection of the records, 
the Licensing Authority determines that 
records are inadequate to establish 
valueless loss, the Licensing Authority 
may revoke credit granted for such 
sugar. 


§6.211 Enforcement. 

(a) If at any time after receiving the 
proof of export described in § 6.206 and 
release of the bond under § 6.207 the 
Licensing Authority determines that the 
export of sugar in the form of sugar 
containing products corresponding to 
the amount of sugar imported/ 
transferred under the license did not 


3057 
occur, and has not been otherwise 
disposed of or lost in the manufacturing 
process as valueless sugar, the Licensing 
Authority may hold the license holder 
liable for up to one and one half times 
the difference between the daily “spot” 
price per pound as reported in the 
Number 12 contract of the New York 
Coffee, Sugar and Cocoa Exchange or 
the Market Stabilization Price, 
whichever is greater, and the daily 
“spot” price of the Number 11 contract 
of the New York Coffee, Sugar and 
Cocoa Exchange in effect on the last 
market day before the date of entry/ 
transfer of the corresponding sugar or 
the last market day before the end of the 
period during which export was 
required, whichever is greater, times the 
amount of sugar, raw value, that should 
have been, but was not, exported in 
sugar containing products. In the event 
no Number 11 or Number 12 price is 
reported by the New York Coffee, Sugar 
and Cocoa Exchange for the relevant 
market day, then the Licensing 
Authority may use such price as he/she 
deems appropriate. 

(b) If at any time the Licensing 
Authority determines that a license 
holder has failed to comply with the 
requirements of this program, the 
Licensing Authority may, after notice to 
the license holder, suspend or revoke 
the license issued to the license holder 
under this program and/or refuse to 
issue future licenses to that 
manufacturer. The Licensing Authority 
reserves the right to suspend or revoke a 
license if claims filed under 19 CFR Part 
191 are denied. 

(c) The determination of the Licensing 
Authority under paragraphs (a) and (b) 
of this section may be appealed to the 
Director, Horticultural and Tropical 
Products Division, Foreign Agricultural 
Service (FAS), within 30 days from the 
date of notification. The request for 
reconsideration shall be presented in 
writing specifically stating any reason 
as to why such determination should not 
stand. The Director, Horticultural and 
Tropical Products Division, FAS, will 
provide such person with an opportunity 
for an informal hearing on such matter. 
A further appeal may be made to the 
Administrator, FAS, within five working 
days of the notification of the decision 
of the Director, Horticultural and 
Tropical Products Division, FAS. 


§6.212 Waiver. 


(a) Under unusual, unforeseen or 
extraordinary circumstances, the 
Licensing Authority may extend the 
period for the export of sugar in sugar 
containing products or may temporarily 
increase the maximum amount of the 





license upon written application of the 
license holder. 

(b) The Licensing Authority may, for 
good cause, extend the period for 
submitting proof of export upon written 
application of the license holder. 


§6.213 Expiration. 

The licenses issued under this 
program shall expire upon written notice 
to the license holders by the Licensing 
Authority. The notice will state the 
expiration date of the licenses and any 
other details applicable to the expiration 
of the licenses. 


§6.214 Paperwork Reduction Act 
Assigned Number 


The Office of Management-and Budget 
has approved the information collection 
requirements contained in these 
regulations in accordance with 44 U.S.C. 
Chapter 25 and OMB Number 0551-0016 
has been assigned. 

Signed at Washington, D.C., on January 16, 
1984. 

Richard J. Cannon, 

Acting Administrator, Foreign Agricultural 
Service. 

[FR Doc. 64-2002 Filed 1-20-84; 2:48 pm] 

BILLING CODE 3410-10-M 


Animal and Plant Health Inspection 
Service 


7 CFR Part 319 
{Docket No. 84-302] 


Citrus Canker; Mexico 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Interim rule. 


SUMMARY: This document amends the 
“Citrus Canker—Mexico” regulations by 
adding the entire State of Guerrero and 
a portion of the State of Michoacan in 
Mexico to the list of areas designated as 
infested areas because of citrus canker 
disease (with this change the entire 
State of Michoacan is designated as an 
infested area). The effect of this action 
is to provide that any fruit or peel of 
citrus or citrus relatives from these 
areas in Mexico is prohibited from being 
imported into the United States unless 
imported by the U.S. Department of __ 
Agriculture for experimental or scientific 
purposes under certain conditions. This 
action is necessary to prevent the 
introduction of citrus canker into the 
United States. 

DATES: Effective date of the interim rule 
is January 25, 1984. Written comments 
must be received on or before March 26, 
1984. 


ADDRESSES: Written comments should 
be submitted to Thomas O. Gessel, 
Director, Regulatory Coordination Staff, 
APHIS, USDA, Roonm’728 Federal 
Building, Hyattsville, MD 20782. Written 
comments received may be inspected at 
Room 728 of the Federal Building 
between 8 a.m. and 4:30 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Frank Cooper, Staff Officer, Regulatory 
Services Staff, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspection Service, U.S. Department of 
Agriculture, Room 637 Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8248. 

Stephen Poe, Plant Pathologist, 
Emergency Programs, Plant Protection 
and Quarantine, Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture, Room 609 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, 301-436-6365. 


SUPPLEMENTARY INFORMATION: 
Background 


The “Citrus Canker—Mexico” 
regulations (contained in 7 CFR 319.27 et 
seq. and referred to below as the 
regulations) were initially established 
on November 17, 1982, because of the 
finding of citrus canker disease in 
certain areas in Mexico (47 FR 51723- 
51729). The regulations have been 
changed and corrected on several’ 
occasions (47 FR 54273-54275, 55199; 48 
FR 387-393, 10286-10289, 13987, 17322- 
17327, 24311, 34239-34240, 53672-53676). 

The regulations were established to 
protect against the introduction of citrus 
canker disease into the United States. 
Prior to the effective date of this 
document, the entire State of Colima, 
the entire municipio of Coahuayana in 
the State of Michoacan, and the entire 
municipios of Cihautlan and Tomatlan 
in the State of Jalisco in Mexico were 
the only areas listed as infested areas. 
However, because of the occurrence of 
citrus canker disease in the State of 
Guerrero and in areas in Michoacan not 
previously designated as infested areas, 
it is necessary to add to the list of areas 
specified in the regulations as infested 
areas the entire State of Guerrero and 
that portion of Michoacan not 
previously designated as an infested 
area. 

Based on information obtained from 
surveys conducted cooperatively by 
Mexico and the United States, it has 
been determined that a citrus canker 
infestation exists in citrus growing areas 
in the State of Guerrero and that portion 
of the State of Michoacan not previously 
designated as a regulated area. 
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Designating these areas as infested 
areas under the regulations changes the 
status of certain articles from these 
newly designated areas. In this 
connection, the regulations provide that 
any fruit or peel of Mexican lime (Citrus 
aurantifolia) from any area of Mexico, 
and any other fruit or peel of citrus or 
citrus relatives (fruit or peel of any 
genera, species, or varieties of the 
subfamilies Aurantioideae, Rutoideae, 
and Toddalioideae of the botanical 
family Rutaceae) from infested areas in 
Mexico are designated as prohibited 
articles and are prohibited from being 
imported into the United States unless 
imported by the U.S. Department of 
Agriculture for experimental or scientific 
purposes under certain conditions. 

It should also be noted that the 
regulations contain provisions 
concerning the importation of certain 
articles from uninfested areas in 
Mexico. In this connection, the 
regulations designate as restricted 
articles fruit or peel of ethrog (Citrus 
medica), grapefruit (Citrus paradisi), 
lemon (Citrus limon), orange (Citrus 
sinesis), Persian lime (Citrus latifolia), 
and tangerine (Citrus reticulata) from 
uninfested areas in Mexico. Under the 
regulations any restricted article is 
allowed to be imported into the United 
States by the U.S. Department of 
Agriculture for experimental or scientific 
purposes under certain conditions and is 
allowed to be imported by any importer 
if imported in accordance with certain 
conditions. A restricted article is 
allowed to be imported by any importer 
only if imported in accordance with 
provisions concerning permits, 
inspection and phytosanitary 
certificates of inspection, treatment and 
other requirements, marking and 
identity, arrival notification, costs and 
charges, and ports of entry. 


Emergency Action 


Harvey L. Ford, Deputy Administrator 
of the Animal and Plant Health 
Inspection Service for Plant Protection 
and Quarantine, has determined that an 
emergency situation exists which 
warrants publication of this interim rule 
without prior opportunity for public 
comment. Immediate action is necessary 
to prevent the introduction into the 
United States of citrus canker disease. 

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedures 
with respect to this interim rule are 
impracticable and contrary to the public 
interest and good cause is found for 
making this interim rule effective less 


than 30 days after publication of this 
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document in the Federal Register. 
Comments have been solicited for 60 
days after publication of this document. 
A document discussing comments 
received and any amendments required 
will be published in the Federal Register 
as soon as possible. 


Executive Order 12291 and Regulatory 
Flexibility Act 


This interim rule is issued in 
conformance with Executive Order 
12291 and has been determined to be not 
a “major rule.” Based on information 
compiled by the Department, it has been 
determined that this rule will not have a 
significant effect on the economy; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions; and will not have a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
its review process required by Executive 
Order 12291 and the Department of 
Agriculture has waived the requirements 
of Secretary's Memorandum 1512-1. 

This action should not have any 
significant effect since previously, little, 
if any, fruit or peel of citrus or citrus 
relatives was being offered for 
importation into the United States from 
the State of Guerrero or the State of 
Michoacan. 

_ Under these circumstances, Mr. Bert 
W. Hawkins, Administrator of the 
Animal and Plant Health Inspection 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 


List of Subjects in 7 CFR Part 319 


Agricultural commodities, Imports, 
Plant diseases and pests, Plants 
(agriculture), Transportation, Citrus 
canker, Fruit. 


PART 319—FOREIGN QUARANTINE 
NOTICES 


Accordingly, the “Citrus Canker— 
Mexico” regulations in 7 CFR 319.27 et 
seq. are amended by revising § 319.27-2 
to read as follows: 


§ 319.27-2 Infested areas. 
The following areas in Mexico are 
designated as infested areas: 
(a) The entire State of Colima. 
(b) The entire State of Guerrero. 
(c) The entire State of Michoacan. 


(d) The entire municipios of Cihuatlan 
and Tomatlan in the Stafe of Jalisco. 
Authority: (Sections 105, 106, 107; 71 Stat. 
32-34; 7 U.S.C. 150dd, 150ee, 150ff; Sections 5, 
7, and 9; 37 Stat. 316-18; 7 U.S.C. 159, 160, 162; 
7 CFR.2.17, 2.51, and 371.2{c)). 
Done at Washington, D.C., this 23rd day of 
January, 1984. 
Harvey L. Ford, 
Deputy Administrator, Plant Protection and 
Quarantine, Animal and Piant Health 
Inspection Service. 
(FR Doc. 84-2212 Filed 1-24-84; 8:45 am] 
BILLING CODE 3410-34-M 


Agricultural Marketing Service 
7 CFR Part 910 
{Lemon Reg. 446, Amdt. 2] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Amendment to final rule. 


SUMMARY: This action increases the 
quantity of California-Arizona lemons 
that may be shipped to the fresh market 
to 245,000 cartons during the period 
January 15-21, 1984. Such action is 
needed to provide for orderly marketing 
of fresh lemons for the period due to the 
marketing situation confronting the 
lemon industry. 


DATES: Effective for the period January 
15-21, 1984. 


FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 


SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary's Memorandum 1512-1 and 
Executive Order 12291 and has been 
designated a “non-major” rule. William 
T. Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
This final rule is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910), regulating the handling of 


* lemons grown in California and Arizona. 


The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
The action is based upon the 
recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the Act. 


This action is consistent with the 
marketing policy currently in effect. The 
committee met by telephone on January 
18, 1984, to consider the current and 
prospective conditions of supply and 
demand and recommended an increase 
in the quantity of lemons deemed 
advisable to be handled during the 
specified week. The committee reports 
the demand for lemons is steady. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
amendment is based and the effective 
date necessary to effectuate the 
declared policy of the Act, and it 
relieves restrictions on the handling of 
lemons. It is necessary to effectuate the 
declared purposes of the Act to make 
these regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 910 


Marketing agreements and orders, 
California, Arizona, Lemons. 


PART 910—{ AMENDED] 


1. Section 910.746 Lemon Regulations 
446 (49 FR 1667) is revised to read as 
follows: 


§ 910.746 Lemon Regulation 446. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period January 15, 
1984, through January 21, 1984, is 
established at 245,000 cartons. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
Dated: January 20, 1984. 


Russell L. Hawes, 

Acting Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
{FR Doc. 84-1971 Filed 1-24-84; 8:45 am] 

BILLING CODE 3410-02-™ 


7 CFR Part 982 


Filberts/Hazeinuts Grown in Oregon 
and Washington; Establishment of 
inshell Trade Demand and Final Free 
and Restricted Percentages for the 
1983-84 Marketing Year 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 





summary: This action finalizes the 
establishment of a trade demand and 
marketing percentages for inshell 
filberts for the marketing year which 
began July 1, 1983. The action is taken to 
promote orderly marketing conditions 
for the 1983 crop. This action is based on 
‘recommendations of the Filbert/ 
Hazelnut Marketing Board which works 
with the USDA in administering the 
program. The Department issued the 
trade demand and percentages on an 
interim basis on December 22, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Frank M. Grasberger, Acting Chief, 
Specialty Crops Branch, Fruit and 
Vegetable Division, AMS, USDA, 
Washington, D.C. 20250 (202) 447-5053. 
DATEs: Effective for the 1983-84 
marketing year which began July 1, 1983. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under USDA 
guidelines implementing Executive 
Order 12291 and Secretary's 
Memorandum No. 1512-1 and has been 
classified a “non-major” rule. 

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

it is found that good cause exists for 
not postponing the effective date of this 
action until 30 days after publication in 
the Federal Register (5 U.S.C. 553) 
because: (1) This action finalizes the 
establishment of an inshell trade 
demand and free and reserve 
percentages issued on an interim basis 
by the Department on December 22, 

_ 1983; (2) final approval of the trade 
demand and percentages is needed 
promptly to dispel any uncertainties 
about the volume regulation for the 
1983-84 marketing year and to maintain 
orderly marketing conditions for the 
1983 crop; and (3) the 1983-84 marketing 
year began July 1, 1983, and the 
percentages contained in this document 
apply to all merchantable filberts 
handled beginning with that date. 
- An emergency interim final rule was 
published in the December 28, 1983, 
issue of the Federal Register (48 FR 
57103), establishing on an interim basis 
an inshell filbert trade demand of 5,500 
tons and final free and restricted 
percentages of 67 percent and 33 
percent, respectively, for the 1983-84 
marketing year. The establishment of 
the trade demand and percentages was 
pursuant to § 982.40 of the marketing 
agreement and Order No. 982, both as 
amended (7 CFR Part 982), regulating the 
handling of filberts/hazelnuts grown in 
Oregon and Washington. The marketing 
agreement and order are collectively 


referred to as the “order”. The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The 
emergency rule solicited written 
comments until January 12, 1984, and 
none was received. 

The inshell trade demand and volume 
regulation percentages were based on 
recommendations of the Filbert/ 
Hazelnut Marketing Board. § 982.40(b) 
of the order provides that the Board 
shall recommend establishment of an 
inshell trade demand for a marketing 
year to the Secretary. If the Secretary 
finds on the basis of the Board's 
recommendation or other information 
that volume regulation for merchantable 
filberts for that marketing year would 
tend to effectuate the declared policy of 
the act, the Secretary shall establish that 
inshell trade demand. For the 1983-84 
marketing year, the Board recommended 
a trade demand of 5,500 tons in 
accordance with paragraph (b) of 
§ 982.40. 

Sales of domestic inshell filberts 
average about 5,000 tons per year, and 
historically the filbert industry needs 
about 500 tons of inshell filberts as a 
desirable carryout for sales until the 
new crop is harvested and available for 
marketing. Consequently, the Board 
recommended a trade demand of 5,500 
tons. It was the Board's view that 4 5,500 
ton inshell trade demand would promote 
orderly marketing conditions during the 
1983-84 season by providing enough 
merchantable filberts to meet 1983-84 
demand and a carryover for early 1984— 
85 market needs. 

On or before November 15 (after the 
November crop estimate is available) 
the Board is required to meet and 
recommend to the Secretary final free 
and restricted percentages to release 100 
percent or up to 110 percent, if market 
conditions justify, of the trade demand. 
Accordingly, the Board adopted the 
November USDA crop estimate of 6,500 
tons, and recommended free and 
restricted percentages of 67 percent and 
33 percent. 

In calculating the percentages, the 
Board considered the following supply 
and demand information for the 1983-84 
marketing year: 
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The free percentage prescribes that 
portion of the total merchantable supply 
subject to regulation which may be 
handled as inshell filberts. The 
restricted percentage prescribes that 
portion which must be withheld from 
such handling. Restricted filberts may be 
shelled (for domestic or foreign 
consumption), exported, or disposed of 
in outlets determined by the Board to be 
noncompetitive with normal market 
outlets for inshell filberts. 

The final free percentage of 67 percent 
would release 100 percent of the trade 
demand. This is about 125 percent of the 
average shipments for the last 3 years, 
and about 120 percent of the highest 
yearly trade acquisitions (domestic and 
imported filberts combined) during the 
last 4 years. 

After consideration of all relevant 
matter and information presented, 
including that in the Emergency Interim 
Final Rule, the recommendations of the 
Board, and other information, it is found 
that the establishment, under § 982.40, of 
the inshell trade demand and final free 
and restricted percentages, as 
hereinafter set forth, for the 1983-84 
marketing year will tend to effectuate 
the declared policy of the act. 


List of Subjects in 7 CFR Part 982 


Marketing agreement and order; 
Filberts, Hazelnuts, Oregon, 
Washington. 


PART 982—[ AMENDED] 


Therefore, 982.232 is removed and a 
new § 982.233 is added to read as 
follows: (The following section will not 
be published in the Code of Federal 
Regulations). 


§ 982.233 Trade demand and free and 
restricted percentages— 1983-84 marketing 
year. 

{a) The trade demand for 
merchantable inshell filberts/hazelnuts 
for the 1983-84 marketing year shall be 
5,500 tons. 

(b) The final free and restricted 
percentages for merchantable filberts/ 
hazelnuts for the 1983-84 marketing year 
shall be 67 percent and 33 percent, 
respectively. 
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(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
Dated: January 19, 1984. 
Russell L. Hawes, 
Acting Deputy Director, Fruit and Vegetable 
Division. 
[FR Doc. 84-1972 Filed 1-24-64; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 
[Airspace Docket No. 83-AWA-34] 


Alteration of VOR Federal Airway V- 
450; Muskegon, WI 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; request for 
comments. 


SUMMARY: This action removes the 
10,000 to 18,000 feet mean sea level 
(MSL) airspace exclusion on VOR 
Federal Airway V-450 that exists when 
the Minnow Military Operations Area 
(MOA), WI, is activated. This action is 
taken to preclude the potential for 
misapplication of Part 91 flight rules on 
Federal Airways. 

DATES: Effective date—March 15, 1984. 

Comments must be received on or 
before March 12, 1984. 

ADDRESSES: Send comments on the rule 
in triplicate to: Director, FAA, Great 
Lakes Region, Attention: Manager, Air 
Traffic Division, Docket No. 83-AWA- 
34, Federal Aviation Administration, 
2300 East Devon Avenue, Des Plaines, IL 
60018. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel, Room 916, 800 Independence 
Avenue, SW., Washington, D.C. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Boyd V. Archer, Airspace and Air 
Traffic Rules Branch (AAT-230), 
Airspace-Rules and Aeronautical 
Information Division, Air Traffic 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-8626. 
SUPPLEMENTARY INFORMATION: . 


Request for Comments on the Rule 


Although this action is in the form of a 
final rule, which involves removing the 


restriction on VOR Federal Airway V- 
450 when the Minnow MOA, WI, is 
activated and, thus, was not preceded 
by notice and public procedure, 
comments are invited on the rule. When 
the comment period ends, the FAA will 
use the comments submitted, together 
with other available information, to 
review the regulation. After the review, 
if the FAA finds that changes are 
appropriate, it will initiate rulemaking 
proceedings to amend the regulation. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
evaluating the effects of the rule and 
determining whether additional 
rulemaking is needed. Comments are 
specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the rule that might suggest the need to 
modify the rule. 


The Rule 


The purpose of this amendment to 
§ 71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
to remove the 10,000 to 18,000 feet MSL 
airspace exclusion on VOR Federal 
Airway V-450 that exists when the 
Minnow MOA, WI, is activated. Section 
71.123 of Part 71 of the Federal Aviation 
Regulations was republished in 
Advisory Circular AC 70-3A dated 
January 3, 1983. 

The FAA has determined that there is 
an immediate need to remove the 
unnecessary airspace exclusion from 
VOR Federal Airway V-450 that exists 
when the Minnow MOA, WI, is 
activated. This action is taken to 
preclude the potential for misapplication 
of Part 91 flight rules on Federal 
Airways. Therefore, I find that notice or 
public procedure under 5 U.S.C. 553(b) is 
unnecessary and that good cause exists 
for making this amendment effective on 
the next charting date. 


List of Subjects in 14 CFR Part 71 


VOR Federal Airways, Aviation 
safety. 


Adoption of the Amendment 


§71.123 [Amended] 

Accordingly, pursuant to.the authority 
delegated to me, § 71.123 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 0901 
G.m.t., March 15, 1984, as follows: 


V-450—[Amended] 

By deleting the words “The airspace at and 
above 10,000 feet MSL from 35 NM southeast 
of Green Bay to 33 NM northwest of 
Muskegon is excluded during the time that 
the Minnow MOA is activated by NOTAM.” 
(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); (49 
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U.S.C. 106{g) (Revised, Pub. L. 97-449, January 
12, 1983)}; and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—{1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Washington, D.C., on January 18, 
1984. 

B. Keith Potts, 

Manager, Airspace—Rules and Aeronautical 
Information Division. 

[FR Doc. 84-1959 Filed 1-24-84; 8:45 am] 

BILLING CODE 4910-13-™ 


DEPARTMENT OF COMMERCE 
international Trade Administration 


15 CFR Parts 371, 373, 376, 378, 379, 
385, and 399 


Extension of Foreign Policy Export 
Controls 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice of continuation of foreign 
policy controls without change. 


summary: As required by section 6 of 
the Export Administration Act of 1979, 
as amended, the Secretaries of 
Commerce and State have reviewed 
foreign policy export controls and have 
determined that they should be 
continued without change at this time. 


DATE: This rule is effective January 21, 
1984. 


FOR FURTHER INFORMATION CONTACT: 
James Noble, Policy Planning Division, 
Office of Export Administration, 
Department of Commerce, Washington, 
D.C. 20230 (telephone (202) 377-5622). 


SUPPLEMENTARY INFORMATION: 


Regulatory Changes 

Under the authority granted by 
section 6 of the Export Administration 
Act of 1979, the Secretary of Commerce, 
in consultation with the Secretary of 
State, has determined that the foreign 
policy controls that have been in effect 
will be extended through January 20, 
1985. 





Regulations concerning foreign policy 
export controls remain unchanged. 


These regulations relate to human rights; 


South Africa and Namidia; anti- 
terrorism; Libya; regional stability; 
North Korea, Vietnam, Kampuchea and 
Cuba; and the U.S.S.R. and Afghanistan. 
Nuclear non-proliferation controls are 
maintained primarily pursuant to 
section 309(c) of the Nuclear Non- 
Proliferation Act of 1978, and do not 
require annual extension. 

Under section 6 of the Export 
Administration Act of 1979 as amended, 
the following consultation with the 
Department of State, it has been 
determined that this rule is necessary to 
further significantly the foreign policy of 
the United States or to fulfill its 
international obligations. The criteria 
set forth in section 6(b) of the Act have 
been considered. 

Under section 4{c), it has been 
determined that, notwithstanding 
foreign availability, failure to take this 
action would be detrimental to the 
foreign policy of the United States. 

Under section 6({d), it has been 
determined that there are no feasible 
alternative means of achieving the 
purpose of this action. As provided in 
section 6(g), efforts are being made to 
obtain cooperation of countries that 
produce comparable items. 

In the Federal Register of October 27, 
1983 (48 FR 49659), the Department 
invited public comments on how foreign 
policy controls imposed or extended 
effective January 20, 1983, had affected 
exporters and the general public. Eight 
responses were received, all from 
companies and other private sector 
organizations. Each commenter was 
critical of some aspects of the controls. 
These comments were considered in the 
course of the review. 

The public record concerning these 
controls will be maintained in the 
International Trade Administration 
Freedom of Information Records 
Inspection Facility, Room 4001-8, U.S. 
Department of Commerce, 14th Street 
and Pennsylvania Avenue, N.W., 
Washington, D.C., 20230. Records in this 
facility including written public 
comments and memoranda summarizing 
the substance of ora] communications, 
may be inspected and copied in 
accordance with regulations published 
in Part 4 of Title 15 of the Code of 
Federal Regulations. Information about 
the inspection and copying of records at 
the facility may be obtained from 
Patricia L. Mann, the International 
Trade Administration Freedom of 
Information Officer, at the above 
address or by calling (202) 377-3031. 


Accordingly, the foreign policy 
controls are extended as indicated 
above. 

Authority: Secs. 6, 13 and 15, Pub. L. 96-72. 
93 Stat. 503, as amended (50 U.S.C. app 2401 
et seg.), E.O. 12214 (45 FR 29783, May 6, 1980); 
E.O. 12451 of December 20, 1983 (48 FR 56563, 
December 22, 1983). 

Dated: January 20, 1984. 

John K. Boidock, 

Director, Office of Export Administration, 
International Trade Administration. 

[FR Doc. 84-2067 Filed 1-23-64; 9:43 am) 

BILLING CODE 3510-DT- 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Parts 1615 and 1616 


Standards for the Flammability of 
Children’s ; Sizes 0 

6X (FF 3-71) and Sizes 7 Through 14 
(FF 5-74); Requirements for Labeling 
of Children’s Sleepwear 


AGENCY: Consumer Product Safety 
Commission. 
ACTION: Final rules. 


summary: The Commission issues final 
rules to amend labeling requirements for 
instructions about care of children’s 
sleepwear in sizes that are subject to the 
Standards for the Flammability of 
Children’s Sleepwear. These 
amendments prescribe the 
circumstances in which those 
instructions may appear on the reverse 
side of a label. They also make the 
labeling requirements of both Standards 
similar for sleepwear that is offered for 
sale at retail in packages. The 
Commission concludes that the 
amended labeling requirements are 
adequate to ensure that consumers will 
be able to determine the measures 
necessary to preserve the flame- 
resistant characteristics of children’s 
sleepwear before purchasing such 
sleepwear and, at the same time, will 
permit manufacturers to have the 
economic benefit of placing 
precautionary care instructions on the 
reverse side of a label under prescribed 
conditions. 

EFFECTIVE DATE: The amendments will 
become effective on February 24, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Elizabeth Gomilla, Division of 
Regulatory Management, Consumer 
Product Safety Commission, 
Washington, D.C. 20207; telephone (301) 
492-6400. 

SUPPLEMENTARY INFORMATION: The 
Standards for the Flammability of 
Children’s Sleepwear: Sizes 0 Through 
6X (16 CFR Part 1615) and Sizes 7 
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Through 14 (16 CFR Part 1616) prescribe 
sampling and testing requirements for 
children’s sleepwear items in sizes 0 
throught 14 to assure that those items 
have the flame resistant characteristics 
required by those Standards. Sections 
1615.5{a) and 1616.6(a) provide that all 
items of children’s sleepwear that are 
subject to the Standards must be 
permanently labeled with precautionary 
instructions to advise consumers of any 
agents or treatments that are known to 
cause deterioration of the flame 
resistance of those items. 


Regulations applicable to labeling of 
children’s sleepwear at §§ 1615.31(b)(1) 
and 1616.31(b)(1) specify that items of 
sleepwear must be prominently, 
permanently, conspicuously, and legibly 
labeled with precautionary care 
instructions. 

The Commission began this 
proceeding when it became aware that 
some manufacturers of children's 
sleepwear in sizes 0 through 14 were 
placing precautionary care instructions 
on the reverse side of a label (that is, on 
the side of the label that faces the fabric 
to which the label is sewn) in such a 
manner that the label must be lifted 
before those instructions can be seen 
and read. Some of these manufacturers 
asserted that placement of 
precautionary care instructions on the 
reverse side of labels should not, by 
itself, result in a violation of the 
standards and the regulations at 
§§ 1615.31(b)(1), 1616.31(b)(1), and 
1616.31(b)(4)(i). They stated that placing 
care instructions on the reverse side of 
labels was less costly than having them 
on the front side and that consumers 
would not be harmed by such 
placements on the reverse side. 


Proposed Amendments 


In the Federal Register of October 5, 
1976 (41 FR 43917 and 43919), the 
Commission expressed the position that 
existing labeling requirements for 
children’s sleepwear in sizes 0 though 14 
prohibit the placement of precautionary 
care instructions on the reverse side of a 
label which must be lifted before the 
instructions can be seen and read. At 
the same time, the Commission 
concluded that consumers could 
continue to have the benefit of care 
instructions and that manufacturers 
could have the economic benefit of 
placing such instructions on the reverse 
side of labels under conditions 
prescribed if amendments were 
proposed to the labeling rules to allow 
care instructions to be printed on the 
reverse side of a label under certain ~ 
conditions. 
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The proposed amendments set forth 
the following conditions that must be 
met in order to place precautionary care 
instructions on the reverse side of labels 
for children’s sleepwear: 

A. The label bearing the 
precautionary care instructions is 
"permanent, readily visible and 
accessible to the prospective retail 
purchaser, and 

B. That portion of the label which 
faces the prospective retail purchaser 
bears the signal words “CARE 
INSTRUCTIONS ON REVERSE” or the 
equivalent in lettering which is 
permanent, prominent, conspicuous, and 
legible, and 

C. The item is displayed for sale to the 
prospective retail purchaser in such a 
manner that the prospective retail 
purchaser can manipulate the label so 
that the entire text of the precautionary 
care instructions can be seen and read. 

The proposed amendment provided 
further that if the label bearing the 
precautionary care instructions cannot 
be manipulated at the point of sale by 
the prospective retail purchaser so that 
the precautionary care instructions can 
be seen and read, the care instructions 
must also appear on the package, or on 
a hang tag attached to the item, in a 
manner such that the instructions can be 
seen and read by the prospective retail 
purchaser. 

Additionally, in the proposal, the 
Commission observed that the labeling 
regulations for sizes 7 through 14 specify 
at § 1616.31(b)(1) that the precautionary 
care instructions must be readily visible 
to prospective purchasers when items of 
children's sleepwear in those sizes are 
offered for sale at retail in packages. 
The care labeling regulations for sizes 0 
through 6X at § 1615.31(b)(1) have no 
similar requirement. Therefore, to afford 
prospective purchasers of children’s 
sleepwear in sizes 0 through 6X an 
opportunity to consider precautionary 
care instructions when deciding to 
purchase items sold in packages, and to 
make the labeling provisions of both 
Standards similar for sleepwear sold in 
packages, the Commission also 
proposed to amend the provisions of 
§ 1615.31(b)(1) to require that when 
items of children’s sleepwear in sizes 0 
through 6X are sold in packages at 
retail, any precautionary instructions 
necessary to prevent deterioration of the 
flame resistance must be readily visible 
to prospective purchasers, or the 
packages must be prominently, 
conspicuously, and legibly labeled with 
the required information. 


Comments 


In response to the proposal of October 
5, 1976, the Commission received written 


comments from two trade associations, 
on manufacturer, and eighteen members 
of the general public. Comments from 
two trade associations, one 
manufacturer, and thirteen members of 
the general public favored issuance of 
final amendments based on the 
proposal. The manufacturer also 
suggested clarification of terminology 
used in the preamble of the proposal. 
Comments from five members of the 
general public opposed issuance of final 
amendments. 

One trade association requests that 
the amendments be promulgated in the 
same form in which they were proposed. 
Comment from the second association 
supports the amendments because they 
are a practical and economical means of 
making precautionary care instructions 
available to consumers both before sale 
and during use of the product. 

In addition to supporting the 
amendments, comment from one 
manufacturer proposed that the term 
“loop label,” used in the preamble of the 
proposal, should be clarified. The 
comment observes that the term “loop 
label” usually means a label printed on 
one side, folded in half, and sewn into a 
garment across the top so that the 
printing appears on two sides. The 
manufacturer added that it usually uses 
a nonfolded label that is printed on both 
sides and sewn across the top only—a 
two-sided flat label. In response, the 
Commission observes that the term 
“loop label” does not appear in the text 
of the proposed amendments. For this 
reason, the amended requirements will 
permit the use of labels—flat or loop— 
with printing on both sides so long as 
the prescribed conditions are met. 

Comment from one. member of the 
general public, who formerly sold 
children's sleepwear in a retail store, 
urges adoption of the amendments as 
beneficial to consumers generally and 
particularly to shopping consumers 
because of time that will be saved in 
searching for and examining care 
instructions. Another comment from the 
general public noted two-sided labeling 
will save time and money for both the 
manufacturer and the consumer. A third 
comment urges that long labels be 
prohibited because they are a nuisance 
and have to be cut out and, further, that 
plastic labels be banned because they 
are uncomfortable and must also be cut 
out. Several comments in favor of the 
proposal hope that any reduction in 
expense, time, or labor will be passed 
on to consumers. All comments for and 
against the amendments stress that care 
instructions must be visible and 
accessible. 

Two comments opposed to the 
amendments advocate separate labels 
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for care instructions even if children’s 
sleepwear becomes more expensive 
because there are some people who will 
not take time to flip a label and read its 
reverse side. While the Commission 
acknowledges the possibility that some 
persons may react in the manner 
suggested by these comments, the 
Commission concludes that withdrawal 
of the proposed amendments is not 
warranted in view of the support for the 
proposal in comments from both 
consumers and industry representatives. 

Three comments opposed to the 
proposal appear to be based on the 
misapprehension that the required care 
instructions could be printed on the top 
of a label in a space no larger than that 
required for the signal words “CARE 
INSTRUCTIONS ON REVERSE”. Lastly, 
some of the comments for and against 
the amendments apparently make the 
incorrect assumptions that no labeling 
requirements for children’s sleepwear 
are currently in effect, or that 
Commission regulations do not now 
permit care instruction labels. 


Environmental Considerations 


The Commission’s procedures for 
environmental review provide at 16 CFR 
1021.5(c}(2) that issuance, amendment, 
revision, or revocation of rules relating 
to product labeling normally has little or 
no potential for affecting the human 
environment. 

The Commission does not foresee any 
special or unusual circumstances 
surrounding the rules issued below. For 
this reason, neither an environmental 
assessment or an environmental impact 
statement is required. 


List of Subjects in 16 CFR Parts 1615 and 
1616 


Clothing, Consumer protection, 
Flammable materials, Infants and 
children, Labeling, Textiles. 


Conclusion and Promulgation 


After consideration of written 
comments on the proposed amendments 
to labeling requirements for items 
subject to Children’s Sleepwear 
Standards, analysis of those comments 
by the Commission staff, and other 
relevant information, the Commission 
concludes that the proposed 
amendments to 16 CFR 1615.31(b)(1) and 
1616.31(b)(1) and (4)(i) should be issued 
on a final basis to become effective 
February 24, 1984. 

Therefore, in accordance with the 
provisions of the Flammable Fabrics Act 
(sec. 5, Pub. L. 90-139, 81 Stat. 569 (15 
U.S.C. 1194)) and the Consumer Product 
Safety Act (sec. 30, Pub. L. 92-573, 86 
Stat. 1231 (15 U.S.C. 2079)), the 





Commission hereby amends the Code of 
Federal Regulations, Title 16, Chapter Il, 
Subchapter D, as follows: 


PART 1615—STANDARD FOR THE 
FLAMMABILITY OF CHILDREN’S 
SLEEPWEAR: SIZES 0 THROUGH 6X 
(FF 3-71) 


Part 1615, Subpart B is amended by 
revising § 1615.31(b)(1) to read as 
follows: 


§ 1615.31 Labeling, recordkeeping, 
advertising, retail display, and guaranties. 


» * + * 


(b) Labeling. (1) Where any agent or 
treatment is known to cause 
deterioration of flame resistance or 
otherwise enhances the flammability 
characteristics of an item, such item 
shall be prominently, permanently, 
conspicuously, and legibly labeled with 
precautionary care and treatment 
instructions to protect the item from 
such agent or treatment: Provided: 

(i) Where items required to be labeled 
in accordance with this paragraph are 
marketed at retail in packages, and the 
required label is not readily visible to 
the prospective purchaser, the packages 
must also be prominently, 
conspicuously, and legibly labeled with 
the required information, and 

(ii) Where items are required to be 
labeled in accordance with this 
paragraph, the precautionary care and 
treatment instructions may appear on 
the reverse side of the permanent label 
if 

(A) The precautionary care and 
treatment instructions are legible, 
prominent and conspicuous, and 

(B) The phrase “CARE 
INSTRUCTIONS ON REVERSE” or the 
equivalent appears permanently, 
prominently, conspicuously, and legibly 
on the side of the permanent label that 
is visible to the prospective purchaser 
when the item is marketed at retail, and 

(C) The item which is so labeled is 
marketed at retail in such a manner that 
the prospective purchaser is able to 
manipulate the label so the entire text of 
the precautionary care and treatment 
instructions is visible and legible; 
however, where the label] cannot be 
manipulated so the instructions are 
visible to the prospective purchaser and 
legible, the packages must also be 
prominently, conspicuously and legibly 
labeled with the required precautionary 
care and treatment information or such 
information must appear prominently, 
conspicuously and legibly on a hang tag 
attached to the item. 


PART 1616—STANDARD FOR THE 
FLAMMABILITY OF CHILDREN’S 
SLEEPWEAR: SIZES 7 THROUGH 14 
(FF 5-74) 


Part 1616, Subpart B is amended by 
revising § 1616.31(b) (1) and (4) to read 
as follows: 


§ 1616.31 Labeling, recordkeeping, retaii 
dispiay, and guaran 

(b) Labeling. (1) Where any agent or 
treatment is known to cause 
deterioration of flame resistance or 
otherwise causes an item to be less 
flame resistant, such item shall be 
prominently, permanently, 
conspicuously, and legibly labeled with 
precautionary care and treatment 
instructions to protect the item from 
such agent or treatment; Provided: 

(i) Where items required to be labeled 
in accordance with this paragraph are 
marketed at retail in packages, and the | 
required label is not readily visible to 
the prospective purchaser, the packages 
must also be prominently, 
conspicuously, and legibly labeled with 
the required information, and 

(ii) Where items are required to be 
labeled in accordance with this 
paragraph, the precautionary care and 
treatment instructions may appear on 
the reverse side of the permanent label 
if 

(A) The precautionary care and 
treatment instructions are legible, 
prominent and conspicuous, and 

(B} The phrase “Care Instructions On 
Reverse” or the equivalent appears 
permanently, prominently, 
conspicuously, and legibly on the side of 
the permanent label that is visible to the 
prospective purchaser when the item is 
marketed at retail, and 

(C) The item which is so labeled is 
marketed at retail in such a manner that 
the prospective purchaser is able to 
manipulate the label so the entire text of 
the precautionary care and treatment 
instructions is visible and legible; 
however, where the label cannot be 
manipulated so the instructions are 
visible to the prospective purchaser and 
legible, the package must also be 
prominently, conspicuously and legibly 
labeled with the required precautionary 
care and treatment information or such 
information must appear prominently, 
conspicuously and legibly on a hang tag 
attached to the item. 

(4)(i} Where items required to be 
labeled in accordance with paragraphs 
(b)(2), and/or, (b)(3) of this section and 
fabrics required to be labeled or 
stamped in accordance with paragraph 
(b)(7) of this section are marketed at 


Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1984 / Rules and Regulations 


retail in packages, and the required 
label or stamp is not readily visible to 
the prospective purchaser, the packages 
must also be prominently, 
conspicuously, and legibly labeled with 
the required information. 
(Sec. 5, Pub. L. 90-189, 81 Stat. 569, 15 U.S.C. 
1194; sec. 30, Pub. L. 92-573, 86 Stat. 1231, 15 
U.S.C. 2079) 

Dated: January 19, 1984. 
Sadye E. Dunn, 
Secretary, Consumer Product Safety 
Commission. 
(FR Doc. 64-2084 Filed 1-24-64: 6:45 am| 
BILLING CODE 6355-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Parts 200 and 240 
[Release No. 34-20581, File No. S7-969] 


Processing of Tender Offers Within 
the National Clearance and Settiement 
System 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Final rule. 
SUMMARY: The Commission is adopting 
Rule 17Ad-14 under the Securities 
Exchange Act of 1934 (the “Act”). The 
rule requires transfer agents acting on 
behalf of bidders as tender agents to 
establish and maintain special accounts 
with all qualified registered securities 
depositories holding the subject 
company’s securities. These accounts 
will permit depository participants to 
move securities to and from the tender 
agent by book-entry. The rule is 
intended to reduce substantially 
processing costs and trading market 
inefficiencies that have occurred when 
tender and exchange offers have been 
processed in a physical-certificate 
environment. 


EFFECTIVE DATE: March 1, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Thomas V. Sjoblom, Esq., at (202) 272- 
7379, or Stuart J. Kaswell, Esq., at (202) 
272-2378, Division of Market Regulation, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, D.C. 
20549. 


SUPPLEMENTARY INFORMATION: On April 
15, 1983, the Commission issued 
Securities Exchange Act Release No. 
19678 (the “Proposing Release’’),* in 


* 27 SEC Docket 1158 (May 3, 1983), 48 FR 17603 
(April 25, 1983). - 
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which the Commission solicited 
comments on: (i) The causes and effects 
of clearance and settlement and 
secondary trading market inefficiencies 
that occur when tender offers are not 
processed by book-entry; and {ii) 
proposed Rule 17Ad-14. The 
Commission received 36 comment 
letters from banks, broker-dealers, 
industry associations, clearing agencies 
(including securities depositories), 
corporations that have participated in 
tender offers, transfer agents, and 
individuals.? Virtually all commentators 
favored prompt adoption of the 
proposed rule. As discussed in more 
detail beiow, many of these letters 
included thoughtful suggestions about 
technical aspects of the rule as well as 
discussions of the securities processing 
problems generally associated with 
tender offers and related issues. The 
Commission has addressed all of the 
commenters’ principal concerns in this 
release. 


I. Background 


As discussed in detail in the 
Proposing Release,* when a bidder's 
depository * fails to establish an 
account with a securities depository, all 
of the subject company’s securities must 
be tendered in physical certificate form, 
rather than by book-entry, causing a 
number of problems for securityholders, 
broker-dealers, bidders, tender agents, 
and others. For example, securityholders 
often have great difficulty obtaining 
properly denominated physical 
certificates for tender to the bidder's 
depository prior to the offer’s expiration 
date.® In addition, inventory 
management problems at securities 
depositories can compel those 
depositories to declare the subject 
company’s securities ineligible for 
deposit. That declaration forces buyers 
and sellers of securities in the secondary 
market to settle individual trades by 
delivering physical certificates and 


2 See File No. S7-969. 

3 For a thorough discussion of tender offer and 
trade processing problems that arise when 
depository book-entry services are not used during 
tender offers, see Proposing Release, supra note 1, 
at 17605-09. 

* For a description of services performed by the 
bidder's depository, see Proposing Release, supra 
note 1, at n. 13. 

5 See 48 FR at 17605-17609. For example, 
securities depositories hold large denomination 
certificates (“jumbo certificates”) in their vaults 
representing aggregated participants’ positions. The 
securities depository may not be able to 
accommodate a participant's withdrawal request for 
a certificate of a specified denomination until a 
jumbo certificate has been presented to the transfer 
agent for breakdown and reissued in smaller 
denominations. These processing delays may impair 
a participant's ability to tender securities before the 
offer expires. /d. at n. 18. 


deprives broker-dealers of the 
tremendous cost savings and enhanced 
efficiencies available through settling 
net obligations by book-entry.* Further, 
the unavailability of book-entry 
settlement processing results in a 
substantially higher number of fails to 
deliver between broker-dealers. 
Consequently, broker-dealers that are 
unable to obtain certificates to satisfy 
tender or other obligations must buy 
securities in the cash market (for same 
day delivery),7 often creating significant 
disparities between the cash-market 
price and the regular-way market price 
of the target company’s securities. 
Many of these securities processing 
problems and market distortions can be 
avoided when the subject company’s 
securities remain eligible for automated 
clearing agency processing during the 
tender offer. The Depository Trust 
Company (“DTC”), a securities 
depository registered with the 
Commission as a clearing agency, 
operates a system—called the Voluntary 
Offering Program (“VOP”)}—that allows 
tender offers to be handled by 
centralized book-entry, rather than by 
universal delivery of physical 
certificates.* In general, each bidder, its 
depositary (or exchange agent), and 
DTC agree on the procedures to be 
followed in processing each tender offer. 
By permitting participants to tender 
securities to the bidder's agent through 
DTC by book-entry, the VOP mitigates 
many of the problems discussed above.® 
In the Proposing Release, the 
Commission expressed its view that 
bidders and their agents should be 
encouraged voluntarily to use 
depository tender offer programs, such 
as the VOP, so that bidders, 
depositaries, registered transfer agents, 
and the investing public could enjoy the 
benefits of such programs.** The 
Commission recognized, however, that 
because of the one-time transactional 
nature of tender offers, bidders may 
decide not to have their agents use 
automated book-entry processing for 
those offers. Accordingly, for this and 


® Additional problems result from the inability of 
institutions to settle transactions with their brokers 
at the securities depository. See Proposing Release, 
supra note 1, at 17607. 

7 For a description of the cash market, see 
Proposing Release, supra note 1, at n. 43. 

* See Proposing Release, supra note 1, at 17609-11 
for a detailed description of the VOP. 

* The VOP also accommodetes special needs of 
the parties involved in the tender offer, such as 
preventing the bidder's depositary from 
withdrawing physical certificates representing 
tendered stock until participants’ withdrawal rights 
have expired. Jd. at 17609. 

% 48 FR at 17611. 


other reasons," the Commission 
proposed Rule 17Ad-14. 

Rule 17Ad-14 would require a 
registered transfer agent," acting as a 
tender agent for a bidder (i.e., as a 
depositary, in connection with a cash 
tender offer, or as an exchange agent, in 
connection with a registered exchange 
offer), to establish with all qualified 
registered securities depositories * 
special accounts for the book-entry 
movement of tendered securities 
between that agent and depository 
participants.* The tender agent would 
have to establish the account within two 
business days after the offer is 
commenced."* 

As indicated above, virtually all of the 
commenters supported adoption of Rule 
17Ad-14 at this time.** In addition, the 
Commission's Advisory Committee on 
Tender Offers reviewed Proposed Rule 
17Ad-14 and stated that it: 


supports the use of book-entry delivery of 
tendered securities to the extent practicable 
and in concept favors (without commenting 
on the technical aspects of the proposal) 
proposed Rule 17Ad-14 that would require 
bidders’ tender agents to establish during 
tender offers an account with qualified 
registered securities depositories to permit 
financial institutions participating in such 
depository systems to use the services of the 
depository to tender shares, if desired.” 


11 Jd. 

"3 See Sections 3{a)(25} and 17A{c) of the Act. 

+3 A “qualified” registered securities depository 
under proposed Rule 17Ad-i4 is a registered 
clearing agency that, at the time a tender offer is 
commenced under Rule 14d-2 of the Act [17 CFR 
240.14d-2], has an automated tender offer 
processing program approved by the Commission 
pursuant to Section 19(b) of the Act. The program 
must provide for book-entry delivery and any 
needed return of the subject company’s securities. 
Currently, only one securities depository, DTC, 
would be deemed a qualified registered securities 
depository under Rule 17Ad-14. See Proposing 
Release, supra note 1, at n. 44. Ultimately, the 
Commission hopes that all registered securities 
depositories will provide book-entry tender and 
delivery services during tender offers. 

* Despite the rule, depository participants will 
choose in some circumstances to tender physical 
certificates directly to the tender agent. Moreover, 
persons who are not participants in securities 
depositories may continue to tender their securities 
directly to the bidder's tender agent. The rule would 
permit these direct tenders. 

*® Unless the context otherwise requires, 
“commencement” of an offer will be determined 
under Rule 14d-2 [17 CFR 240.14d-2}. 

** Notably, the Stock Transfer Association, Inc. 
(“STA”), the major industry association for transfer 
agents, strongly endorsed adoption and 
implementation of proposed Rule 17Ad-14. See 
letter to Dan W. Schneider, Division of Market 
Regulation, SEC, from Nicholas G. Baldino, 
President, STA, December 8, 1983. 

*” Securities and Exchange Commission Advisory 
Committee on Tender Offers, Report of 
Recommendations, at 50-51 (july 8, 1983) 
(hereinafter cited as “Advisory Committee”). 





Il. The Need for Rule 17Ad—-14 


A. Problems Resulting From Use of 
Physical Certificates 


As discussed more fully in the 
Proposing Release, when a bidder's 
agent does not establish an account 
with a securities depository for the 
book-entry delivery of securities and the 
depository thereafter declares the 
securities ineligible, tender offer and 
trade processing problems often result.’* 
Many commenters indicated that 
processing physical certificates outside 
the book-entry environment is risky and 
inefficient. They noted their loss 
experience in offers in which they could 
not obtain properly denominated 
certificates in time to deliver them to the 
tender agent before the end of the 
“protect period”.*® They emphasized 
that such problems are exacerbated in 
competing offers, when tenderors 
attempt to withdraw securities from the 
agent for one bidder and submit them to 
the agent for the other bidder.” 

In addition, commenters stated that 
when a bidder or its agent fails to 
establish an account with a securities 
depository and the depository thereafter 
declares the securities ineligible, trade 
processing problems occur that make it 
more difficult to settle secondary market 
transactions on time. In particular, the 
unavailability of modern automated 
clearance and settlement systems 
results in a substantial increase in the 
number of fails to deliver between 
broker-dealers. This, in turn, forces 
firms to incur substantial financing 
costs. In addition, because of the 
absence of an adequate supply of 
physical certificates during competing 
offers, it becomes increasingly difficult 
to settle secondary market transactions 
and options exercises in a timely 
manner. Commenters explained that 
fewer physical certificates generally are 
available because, among other reasons, 
many have been tendered by 


“ For a detailed discussion of these probiems. see 
Proposing Release, supra note 1. at 17605—09. 

“” A “protect period” or “Protection peried™ refers 
to that period of time after expiration of an offer 
during which securities of the subject company may 
be delivered to the bidder's depositary in 
accordance with letters of transmittal. guarantees of 
delivery or other documentation (e.g.. telegrams. 
facsimile transmissions, or letters from eligible 
institutions) submitted prior to expiration. During 
large tender offers, bidders commonly provide for a 
protection period of eight days. 

™ See, e.g.. letter from W. Gresham O'Malley, Ill. 
Sr. Vice President & Secretary, Janney Montgomery 
Scott. Inc., to George A. Fitzsimmons, Secretary, 
SEC, May 10, 1983, at 1. See generally. letter from 
Marc L. Berman, Executive Vice President and 
Genera! Counsel, The Options Clearing Corporation 
{“OCC"), to George A. Fitzsimmons, Secretary, SEC. 
May 26, 1983, at 2 (hereinafter cited as “OCC 
Letter”). 


securityholders to the tender agent. At 
the same time, the demand for 
certificates multiplies as certificates are 
needed to settle the increased number of 
trades, including options exercises, and 
to cover buy-ins. Under these 
circumstances, the number of persons 
who cannot obtain certificates to satisfy 
their settlement obligations may rise 
dramatically.?! The inability to obtain 
certificates during competing tender 
offers became so severe in one instance, 
that OCC resorted to its extraordinary 
cash settlement procedures to eliminate 
participants’ obligations to obtain 
certificates.?? 


B. Benefits of Rule 17Ad-14 


Every commenter stated that the 
processing of tender offers by book- 
entry would afford significant benefits 
to the securities industry and to the 
investing public. For example, the 
Securities Industry Association (“SIA”) 
Operations Committee stated that “it 
has always been a strong advocate of 
the expansion of book-entry systems 
* * *, Requiring [tender] agents to 
accept [securities by] book-entry, would 
in our opinion, be a major step in 
eliminating many of the operational 
problems associated with tendering 
securities.”* 

Commenters generally noted that 
DTC's existing VOP greatly simplifies 
tender offer and trade processing. Some 
commenters also discussed specific 
significant or additional benefits 
afforded to the financial community by 
using the VOP. For example, several 
commenters indicated that, during 
competing bids, depository processing of 
tendered securities by book-entry 
permitted return and re-tender of 
withdrawn securities almost 
simultaneously and without the 
inefficiencies and delays associated 
with receiving physical certificates from 
the tender agent and redelivering them 
to another bidder.** Another commenter 


2! When certificates are not available for 
settlement, tendering securityholders also may have 
difficulty meeting timely tender offer deposit 
requirements. As OCC stated. failures to deliver or 
failures to receive securities “anywhere in the 
settlement process can trigger a chain reaction that 
ultimately prevents purchasers who lawfully 
tendered from promptly depositing certificates.” 
OCC Letter, at 2. 

22 Id. See generally Proposing Release, supra note 
1, atm. 41. 

23 Letter from Gerard P. Lynch, Chairman, SIA 
Operations Committee, to George A. Fitzsimmons, 
Secretary, SEC, dated May 10, 1983. 

* One commenter suggested, however, that book- 
entry withdrawal of securities could be simplified 
further. This commenter believed that tenderors 
should be able to submit withdrawal instructions 
directly to the securities depository, rather than to 
the tender agent which, in turn, must forward them 
to the depository. See letter from William C. Ries. 
Vice President, Mellon Bank. N.A., to George A. 


Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1964 / Rules and Regulations 


indicated that the VOP permits bidders 
to pay tendering depository participants 
more quickly * which, in turn, enables 
participants to pay their customers 
faster.*® These comments support 

the views stated in the Proposing 
Release regarding the cost savings, 
enhanced safety, and tender offer and 
trade processing efficiencies afforded by 
the VOP.*’ Accordingly, the Commission 


Fitzsimmons, Secretary, SEC, May 26, 1983. Under 
DTC's procedures, a participant withdrawing 
tendered securities submits withdrawal instructions 
directly to the tender agent. which then determines 
whether the instructions have been timely 
submitted and are in proper form. If the tender 
agent accepts the withdrawal instructions, it 
submits appropriate instructions to DTC, which 
returns the securities to the tendering participant by 
book-entry movement. DTC has no obligation under 
its procedures to examine the withdrawal 
instructions. See DTC, Participant Operating 
Procedures, Voluntary Offering, (Dec. 1977), at 6-8 
(hereinafter cited as “VOP Procedures”). While the 
tender agent is required to respect tenderers’ 
withdrawal rights, see note 57 infra, the 
Commission believes that the tender agent should 
remain the person responsible for overseeing the 
withdrawal of securities. The Commission also 
believes that, as in the case of the letters of 
transmittal (see Proposing Release, supra note 1, at 
n. 13), examination of the withdrawal instructions 
should be the tender agent's responsibility. Further. 
consistent with Rule 14d-7(d) [17 CFR 240. 14d- 
7{d}], the Commission believes that the timeliness of 
the withdrawal instructions should be determined 
by reference to the tender agent's receipt. 
Accordingly, the Commission believes that 
withdrawal instructions should continue to be 
directed to the tender agent. 

* Proposing Release, supra note 1, at 17610-11 

** Two commenters indicated, however, that 
under some circumstances, payment may be one 
day slower when tenders are made by book-entry 
than by physical certificate delivery to the tender 
agent. These commenters suggested that when a 
bidder pays for tendered securities after the end of 
the withdrawal period, a tenderor who delivered 
physical certificates will receive payment on that 
day. whereas tenderors who delivered securities by 
book-entry would not be credited with funds until 
the following day. The Commission notes that a 
securityhoider tendering certificates would be paid 
more quickly only if the tender agent pays in 
immediately available funds (e.g., through the 
Federal Reserve wire system (“Fed Funds”)). The 
Commission believes, however, that payment to 
tenderors outside of the book-entry environment in 
Fed Funds is relatively rare. Conversely, DTC 
customarily receives payment from the tender agent 
in Fed Funds and credits those funds to tendering 
participants in DTC's clearinghouse (next day) 
funds settlement system. DTC invests those funds 
overnight and allocates the income among the 
tendering participants’ accounts. Accordingly, the 
Commission believes that it would be unlikely for a 
tendering securityholder to obtain usable funds 
more quickly by tendering certificates directly to the 
agent. See generally Proposing Release, supra note 
1, at 17610, and nn. 55 & 64. 

™ See Proposing Release, supra note 1, at 17609- 
11. As noted in the Proposing Release, the VOP 
allows securities to be tendered in a safe, central, 
and immobilized system that simplifies processing 
for both the tendering participant and the tender 
agent. In addition, if the subject company's 
securities are part of an automatic transfer program, 
such as the Fast Automated Securities Transfer 
program, the registration and reissuance of tendered 
certificates in the bidder’s name is greatly 
simplified. See discussion id. at 17610 and n. 58. 
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believes that the VOP offers important 
benefits to the financial community and 
to the investing public and that 
widespread use of those programs must 
become routine. 


C. Non-Use of Existing VOPs and 
Mandatory Use of Securities 
Depositories 


Because the VOP provides a solution 
to the problems discussed in the 
Proposing Release, and because the 
VOP offers such substantial benefits to 
the financial community, the 
Commission's Proposing Release 
requested comment on why DTC's 
existing VOP had not been used in some 
tender offers. Commenters provided 
severa] explanations—some of an 
economic nature and some of a 
procedural nature. They included the 
following: (i) Since payment for 
tendered securities would be made by 
the bidder to the securities depository, 
tender agents would not be able to earn 
interest overnight on funds paid for 
those securities prior to distribution; (ii) 
tender agents earned less revenue by 
using DTC’s VOP, since their fees 
commonly were based on the number of 
letters of transmittal submitted to them; 
(iii) some transfer agents and bidders 
were unfamiliar with, or did not 
understand the mechanics or 
advantages of, book-entry processing;?* 
(iv) tender agents located outside of 
New York City may experience some 
delays in reconciling their books with 
DTC;?® (v) bidders have been concerned 
that book-entry transfer at DTC would 
be subject to New York State's stock 
transfer tax;*° and (vi) bidders and their 
agents had no incentive to standardize 
their operating procedures to be 
compatible with book-entry processing. 

The Commission believes that the 
reasons offered for the failure to use the 
VOP suggest a degree of unfamiliarity 
with the VOP and its benefits and do 
not suggest any inherent weakness in, or 
substantive objection to, that program. 
Indeed, increased use of the VOP in 


*8 Additional reasons of a procedural nature 
suggested by the commenters for the failure to use 
the VOP included: {i) the securities that were the 
subject of the tender offer were not eligibie for 
deposit in DTC; (ii) tender agents lacked the 
capability to accept securities by book-entry: (iii) 
tender agents lacked confidence in depositories’ 
ability properly to process tender offers; (iv) DTC 
allegedly is not sufficiently flexible in negotiating 
special arrangements with tender agents to 

accommodate unusual operational requirements; 
and (v) there could be disparities among the 
depositories’ procedures and requirements. 

»® See discussion accompanying notes 33-36 infra. 

* New York State imposes a tax on certain 
transfers of securities. See N.Y. Tax Law section 270 
et seg. (McKinney 1966}. This tax has been 

in effect, by a one hundred percent 
rebate of taxes paid. /d. at section 280-a. 


recent years has demonstrated the 
advantages of the VOP. In addition. 
many responses to the Proposing 
Release concerned the operational 
details of processing particular tender 
offers. However, for the time being at 
least, the Commission believes that such 
particular refinements should be 
resolved through conversations between 
bidders’ agents and the securities 
depository and not through Rule 17Ad- 
14. In addition, the Commission 
recognizes that processing tender offers 
outside of a depository environment 
creates special revenues for tender 
agents that may be reduced by the 
rule.** The Commission understands, 
however, that the principal loss of 
revenue will result from transferring the 
float from bidders’ agents to tenderors 
through timely payment mechanisms. 
We further believe such prompt 
payment constitutes an important and 
appropriate public benefit associated 
with the use of the VOP. 

The Commission acknowledges that 
DTC’s VOP may occasionally produce 
minor operating problems or temporary 
record discrepancies for tender agents. 
For example, one commenter noted that 
tender agents located outside of New 
York City may be disadvantaged when 
examining letters of transmittal 
submitted by tendering participants. 
Since DTC does not examine letters of 
transmittal for accuracy and sends them 
to the tender agent for its examination, * 
a tender agent located outside of New 
York faces a brief delay in determining 
whether the letters are in proper form 
and whether the corresponding 
securities will be delivered by book- 
entry or directly.** Another commenter™ 
suggested that similar delays and 
balancing problems may occur when a 
tender agent, located outside of New 
York, attempts to reconcile tendering 
participant's letters of transmittal and 
delivery instructions with the number of 
shares DTC reports as delivered by 
book-entry.** 


™ For example, as noted in the Proposing Release, 
supra note 1, at nn. 55 & 88, DTC's money settlement 
system permits a tender agent to pay tendering 
participants quickly for their stock. As a result, a 
bidder may not earn as much income on the “float” 
from funds paid to tendering security-holders as it 
would if slower conventional methods were used. 

* See VOP Procedures at 5. 

* See Letter from Robert E. L. Walker, Vice 
President and Associate General Counsel, 
Continental Dlincis National Bank, to George A. 
Fitzsimmons, Secretary, SEC, May 31, 1983, at 2-3. 

* See Letter from Robert J. Vondrasek, President, 
Midwest Stock Transfer Association, to George A. 
Fitzsimmons, SEC, May 16, 1983, at 1 


Secretary, 
(hereafter cited as “MSTA Letter”). 

5%‘ For example, a tendering participant may 
submit a letter of transmittal for 100 shares of stock 
to the tender agent through DTC and may instruct 
DTC to deliver 100 shares by book-entry to the 


The Commission believes that DTC 
has developed responsible procedures to 
minimize these problems. As noted in 
the Proposing Release, ** on the day 
DTC receives letters of transmittal, it 
sends copies or originals of those letters 
to the tender agent for next day 
delivery. DTC also maintains daily and 
cumulative records of the number of 
shares successfully tendered and assists 
the tender agent in balancing mutual 
records each day. Moreover, in practice, 
the Commission believes that difficulties 
experienced using the VOP have been 
de minimis, while the benefits to 
tenderors and tender agents have been 
substantial. 

In the Proposing Release, the 
Commission expressed its hope that if 
the advantages of DTC’s VOP became 
better known and voluntary usage 
increased, a mandatory rule might be 
unnecessary. Although the Commission 
notes that voluntary use of DTC’s VOP 
has increased significantly during the 
past several years,*” commenters 
generally concurred that universal 
voluntary participation, while likely, 
would take much too long.** In addition. 
as outlined in the Proposing Release, 
and as confirmed by the commenters,“ 
processing tender offers outside of a 
book-entry environment has significant 
adverse effects on the nation’s securities 
markets, the national clearance and 
settlement system, “' and the public. 
Accordingly, although the commenters 
were able to identify several reasons 
why DTC’s VOP has not been used in 
the past, the majority of commenters, 
including the Stock Transfer 
Association, urged that the Commission 
adopt Rule 17Ad-14 promptly because 
of the significant benefits it would 
provide. 


tender agent. If that participant's free account 
contains only 90 shares, DTC will not deliver the 90 
shares by book-entry, but, instead, will return the 
instruction to the participant for modification. 

* See Proposing Release, supra noie 1, at n. 48. 

*7 In 1982, DTC processed only 53% of all eligible 
offers. Letter from William T. Dentzer, Chairman 
and Chief Executive Officer, DTC, to George A. 
Fitzsimmons, Secretary, SEC, June 1, 1983, at 2 
(hereinafter “DTC Letter”). During the first quarter 
of 1983, bidders or their agents used DTC te process 
only 57% of the offers that could have been handled 
at DTC. Statement of Kenneth M. Scholl, Vice 
President, DTC, in DTC Newsletter, at 8, (June 1963}. 
In contrast, DTC has estimated that approximately 
70% of all tender offers were processed 
DTC's VOP for the first three financial quarters of 
1983. 

** See, e.g., letter from Gerard P. Lynch, Managing 
Director, Morgan Stanley & Co., Inc.. to George A. 


supra. 
“ See Section 17A of the Act and Proposing 
Release, supra note 1, at 1760405. 





The Commission, therefore, believes it 
is appropriate to adopt Rule 17Ad-14. 
We believe that the benefits of book- 
entry processing of tender offers should 
be uniformly available as soon as 
possible to the financial industry and 
the public. We hope that adoption of the 
rule will encourage other registered 
depositories to develop and file 
programs similar to DTC’s VOP, ** which 
will further reduce the need for multiple 
physical deliveries. Accordingly, in light 
of the favorable comments received, the 
benefits that can be achieved 
nationwide, and the desire of depository 
participants and securityholders to use 
VOP-type programs, the Commission 
believes that efficient processing can 
best occur during tender offers when the 
availability of securities depositories is 
ensured. 


IIL. Discussion of Rule 17Ad—14 


A. Tender Offers to Which Rule 17Ad- 
14 Should Apply 


The Proposing Release asked for 
comment on whether depository 
availability should be mandatory for 
only certain tender offers.** While some 


“As noted in the Proposing Release, id., at n. 71, 
a registered securities depository must submit to the 
Commission for approval under Section 19{b) of the 
Act and Rule 19b-4 {17 CFR 240.19b-4] thereunder, 
any plan for the book-entry processing of tender or 
exchange offers. The Commission intends to review 
each plan carefully and to encourage appropriate 
uniformity among VOPs. 

“In the Proposing Release, the Commission aiso 
asked whether depository processing of tender 
offers had any effect on the timing of critical 
events—such as accrual of voting rights by the 
bidder for tendered securities. See Proposing 
Release, supra note 1, at 17610-11. Letters of 
transmittal commonly provide that the purchaser 
controls the securities’ voting rights after the 
purchaser pays for the securities. Under DTC’s VOP 
procedures, agents agree to make payment to DTC 
at the same time similar payments are made to 
persons who tender their securities directly to the 
bidder's agent. Thus, the availability of depository 
processing does not alter the time when voting 
rights accrue under state law or when purchase 
payments are made under the terms of the offer. 
since these matters are determined largely by 
contract (e.g., letter of transmittal) among the 
parties. See generally, Fletcher, Cyclopedia of 
Corporations section 2029. 

“48 FR at 17613. The Proposing Release also 
asked for comment on whether Rule 17Ad-14 should 
require the bidder (rather than the bidder's agent) to 
establish an account with a securities depository. 
See id. at 17613. This question drew comments both 
legal and practical in nature. While some 
commenters suggested that bidders should be 
directly responsible for establishing depository 
accounts so that all tender offers-would be 
processed by book-entry, most commenters 
believed that imposing this obligation on the tender 
agent would achieve essentially the same results as 
imposing it on the bidder. These commenters stated 
that most transfer agents are likely to be more 
familiar than most bidders with the existence of 
depositories and with the mechanics of VOPs and 
tender offer processing. In addition, although some 
of these commenters correctly noted that Rule 
17Ad-14, as currently drafted, would not apply to 


commenters, including representatives 
of the transfer agent community, 
believed that the proposed limitations in 
paragraph (b) on the scope of Rule 
17Ad-14 were appropriate, other 
commenters favored processing-as many 
tender offers as possible by book-entry 
and recommended that the scope of the 
proposed rule be broadened. Only a few 
commenters recommended expanding 
the exclusions to reduce the number of 
tender offers for which tender agents 
would have to establish depository 
accounts. 


1. Number of Securityholders and 
Shares Outstanding of Subject Company 


As proposed, Rule 17Ad-14 would not 
apply to a subject company having 
fewer than 500 securityholders of record 
of the class of securities sought by the 
bidder and fewer than 500,000 shares of 
that class outstanding. Section 14(d) of 
the Act, one of the central provisions of 
the Act governing tender offers, is most 
commonly triggered when a tender offer 
is made for a class of securities 
registered under Section 12 of the Act. 
Registration is required under Section 
12(g}{1)(B) of the Act when, among other 
things, the issuer has a class of equity 
securities (other than exempt securities) 
held of record by 500 or more persons. 
Thus, like Section 14{d)(1) of the Act, 
paragraph (b)(1) of Rule 17AD-14 uses 
the securityholder count contained in 
Section 12({g){1)(B) as the threshold for 
determining when book-entry facilities 
must be available. 

The requirement that the subject 
company have 500,000 shares of the 
target class outstanding was based on 
several considerations. First, the 
benefits of book-entry processing are 
needed most in tender offers for large 
companies that have substantial 
shareholder bases and actively traded 
issues. Second, nearly all issuers whose 
securities attract appreciable trading 
activity warrant depository services, 
even though some of those issuers are 
relatively small.*5 Moreover, most 
commenters favored including under 
Rule 17Ad-14 as many tender offers as 
possible, so that book-entry efficiencies 
in depository-eligible securities would 
be available on a routine basis. 


tender agents that are not registered transfer agents, 
nearly all tender offers are handled by tender 
agents that would be subject to the rule. 
Accordingly, the Commission believes that Rule 
17Ad-14 will apply to nearly all tender offers and 
certainly to those tender offers that will benefit 
most from depository processing. 

“6 See e.g., DTC Rule 5; Midwest Securities Trust 
Co., Rule 2, Section 2; and Philadelphia Depository 
Trust Co., Rule 5. Only a few publicly traded 
companies with fewer than 500,000 shares of 
common stock outstanding have those shares on 
deposit at securities depositories. 
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Accordingly, the Commission believes 
that the size criteria contained in Rule 
17Ad-14(b)(1), which will reach tender 
offers for nearly all depository-eligible 
securities, are appropriate. 


2. Odd Lot Tender Offers 


Several commenters discussed the 
proposed exclusion in paragraph (b)(2) 
for odd-lot tender offers (i.e., tender 
offers to persons holding fewer than 100 
shares). Some commenters, believing 
that Rule 17Ad-14 should apply to 
tender offers for odd-lots of the subject 
company’s securities, stated that 
securityholders whose odd-lots are held 
by banks, brokers, or other 
intermediaries should be able to take 
advantage of book-entry delivery and 
should not have to endure the delays 
and risks of missing an offer while 
waiting for their securities to be 
reissued in their names.*® Other 
commenters, however, including 
representatives of the transfer agent 
community, noted the limited secondary 
trading market effects during odd-lot 
offers and argued that those limited 
effects justified the exclusion of odd-lot 
offers. Specifically, when an odd-lot 
tender offer occurs, there usually is very 
little, if any, impact on the market price 
of securities trading in round-lots. 
Indeed, the price of securities trading in 
odd-lots is derivatively priced from the 
round-lots. For those reasons, in part, 
DTC indicated that it generally will not 
make a security ineligible for depository 
services simply because it is subject to 
an odd-lot tender offer. Thus, to the 
extent that one of the underlying 
objectives of Rule 17Ad-14 is to reduce 
adverse effects on the secondary trading 
markets and on the processing of 
secondary market transactions during 
tender offers, those concerns normally 
are not present in odd-lot tender 
offers.*7 Accordingly, while the 
Commission encourages bidders and 
their agents to use VOP-type programs 
for odd-lot tender offers when cost 
effective and efficient to do so, the 
Commission has determined not to 
include odd-lot tender offers within the 
scope of Rule 17Ad-14 at this time. 


*® Many retail customers owning odd-lots leave 
those securities with their broker-dealer or bank. 
Many other odd-lot positions, however, are held 
outside securities depositories. See generally 
Proposing Release, supra note 1, at nn. 16 & 23. 

*7 The Commission recently amended Rules 13e-3 
and 13e-4 to exclude odd-lot tender offers [17 CFR 
240.13e-3 and 13e-4]. Exclusion of odd-lot tender 
offers from Rule 17Ad-14, therefore, is consistent 
with the Commission's treatment of odd-lot tender 
offers under other rules. 
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B. Number of Depository Accounts 


Another question posed in the 
Proposing Release was whether Rule 
17AD-14 should require the bidder’s 
agent to establish and maintain an 
account with one or more, rather than 
all, qualified securities depositories.** 
Many commenters who addressed this 
issue suggested that the rule would best 
promote safety and efficiency if 
accounts were required at all 
depositories, including regional 
depositories.*® 

Certain commenters, however, 
including some transfer agents, 
recommended that a tender agent be 
required to establish an account with 
only one securities depository. These 
commenters noted that establishing an 
account at only one securities 
depository could simplify several of the 
tender agent’s tasks, such as balancing 
depository accounts, since it would not 
have to deal with several 
depositories.5° Many of these 
commenters also suggested, however, 
that all depositories should be required 
to keep the subject company’s securities 
eligible for depository services and that 
those depositories not under contract 
with the tender agent should be required 
to operate interfaces or links with the 
primary depository (“interfaced 
system”’). 

The Commission has monitored the 
operation of depository and clearing 
corporation interfaces for several 
years 5! and believes that, under most 
circumstances, interfaces effectively link 
components of the national clearance 
and settlement system. Nonetheless, the 
Commission believes that depository 
interfaces may not be particularly well- 
suited to the demands of tender agents 
and depository participants during a 
tender offer. During a tender offer, a 
depository needs to control its 
participants’ securities positions and 


*® 48 FR at 17613. Currently, only DTC is a 
qualified securities depository. See notes 13 and 42 
supra. One commenter recommended that Rule 
17Ad-14 not be adopted until all depositories have 
approved systems in place. MSTA Letter at 1. 

49 See, e.g., letter from Charles M. Viviano, First 
Vice President and Executive Cashier, Prudential- 
Bache Securities, to George A. Fitzsimmons, 
Secretary, SEC, May 26, 1983, at 1-2. Some of these 
commenters stated, however, that a linked system, 
described infra, could be an acceptable alternative 
under certain circumstances. See, e.g., letter from 
Herbert I. Levitt, General Partner. Spear, Leeds & 
Kellogg, to George A. Fitzsimmons, Secretary, SEC, 
May 24, 1983, at 1. 

5° In this connection, a number of commenters 
noted that it can be more difficult for a tender agent 
located outside of New York City to balance 
accounts with DTC on a remote basis than with a 
local depository. 

51 See the discussion in Securities Exchange Act 
Release No. 20461 (December 7, 1983), 48 FR 55654 
(December 14, 1983). s 


certificates closely to assure that it can 
satisfy its participants’ instructions 
efficiently and fairly. Requiring 
depositories to use interfaces to tender 
securities imposes an intermediary step 
in the process, which can create 
substantial liabilities for the 
participants, tender agents and all 
linked depositories. At the same time, 
universal dependence on interfaces 
could increase the risk to tenderors and 
bidders that securities committed by 
letters of transmittal will not be 
physically delivered on a timely basis 
due to fails at an interfacing depository. 
At the very least, in any instance in 
which a tender agent depends on 
depository interfaces, the agent will 
experience reduced control over 
interfaced depositories, and remote 
participants may face early cut-off 
times. While we recognize the 
difficulties associated with establishing 
accounts with each of the four qualified 
securities depositories, the Commission 
believes that these difficulties for tender 
agents are substantially outweighed by 
the potential for reduced control and 
financial exposure that could result from 
universal dependence on an interfaced 
system. Accordingly, the Commission 
believes that Rule 17Ad-14 should 
require tender agents to establish 
accounts at all qualified securities 
depositories.5? 

In addition, one commenter noted that 
Rule 17Ad-14 may require several 
registered transfer agents, each acting 
on behalf of a single bidder, to establish 
redundant accounts with qualified 
securities depositories. For example, if a 
bidder appointed one registered transfer 
agent as the depositary and another 
registered transfer agent in a different 
city as a forwarding agent, both would 
be required under paragraph (a) of 
Proposed Rule 17Ad-14 to establish 
depository accounts. Since the securities 
depository could then make book-entry 
deliveries of securities to either transfer 
agent, the commenter suggested that 
establishing two separate accounts is 
unnecessary and potentially 
confusing.5* 

The Commission agrees with this 
suggestion. The Commission believes 
that only one registered transfer agent, 
acting on behalf of the bidder, need 
establish an account with a qualified 


52 As discussed infra, the Commission intends to 
monitor the effect of Rule 17Ad-14 on the financial 
community, including the requirement of 
establishing accounts at all qualified depositories. 
The Commission will consider amending paragraph 
(a) of Rule 17Ad-14 in the future if necessary or 
appropriate. 

58 See letter from Nicola L. Caporale, Vice 
President, Goldman, Sachs & Co., to George A. 
Fitzsimmons, Secretary, SEC, June 2, 1983, at 2. 


securities depository to permit book- 
entry tender and withdrawal of 
securities. That agent should be the one 
receiving tendered securities and 
making payments therefor, Those 
responsibilities will usually be borne by 
the depositary, in the case of a tender 
offer, and the exchange agent, in the 
case of an exchange offer. The 
Commission does not believe that 
duplicative accounts will afford any 
additional benefits to the financial 
community or the public. Accordingly, 
paragraph (a) of Rule 17Ad-14 has been 
modified to address this concern.5* 


C. Continued Eligibility of the Subject 
Company’s Securities 


The Proposing Release asked for 
comments on whether a qualified 
securities depository should be 
permitted, under any circumstances, to 
declare the subject company’s securities 
ineligible for depository services after 
the bidder (or its agent) has established 
a depository account for receiving 
tendered securities.55 Many 
commenters, including DTC, stated that 
once the depository and the tender 
agent reach agreement to establish an 
account, a securities depository should 
not be able to make the subject 
company’s securities ineligible for 
depository services. 

Securities depositories filing 
proposals for qualified programs, 
pursuant to Section 19 of the Act, should 
specify the times and circumstances 
under which the depository would 
declare as subject company’s securities 
ineligible for depository services. In that 
regard, the Commission expects that 
securities depositories will not exit 
securities from their systems absent 
very compelling reasons.5® 


54 Rule 17Ad-14, as adopted, would define 
“depositary” as an agent of the bidder receiving 
securities from tendering depository participants 
and paying those participants for shares tendered 
and defines the term “exchange agent” as the agent 
performing like functions in connection with an 
exchange offer. 

55 48 FR at 17613. 

5€ See Section 17A(b)(3) of the Act. DTC 
indicated that there are two types of offers that it 
could not agree to process. First, DTC said it would 
not process offers that can be terminated at any 
time during a processing day on the occurrence of 
some event (e.g., the tender of a specified 
percentage of shares outstanding). DTC explained 
that, while instructions from a participant to tender 
shares might be received by DTC before the offer 
ended, book-entry movement would not occur until 
after the offers expired. DTC suggested that it could 
accommodate even such offers if the bidder agreed 
to purchase all shares tendered on the last day or 
purchase them pro rata. Second, DTC said it would 
not process offers without any protect period (see 
note 19, supra). DTC explained, for example, that a 
participant could purchase securities on trade date 
(“T”) three days before an offer expires, send a 

: Continued 





D. Withdrawal by Book-Eniry 


Rule 17Ad-14, as proposed, addressed 
only book-entry delivery and receipt of 
securities. In the interest of providing a 
complete tender offer service, however, 
DTC's VOP permits tender agents to 
return previously tendered securities, 
provided an appropriate withdrawal 
request is submitted to the tender agent 
within the permitted time period.57 In 
addition, severa] commenters indicated 
that return of securities by book-entry in 
response to a demand for withdrawal 
during competing bids is substantially 
easier and more efficient than physical 
certificate processing ex-depository. 
Since commenters and the Commission 
believe that the benefits or book-entry 
processing should be available in 
connection with tender offers to the 
greatest extent possible, Rule 17Ad-14 
has been changed to include the process 
of returning previously tendered 
securities that have been withdrawn. 


E. Tendering Physical Certificates 
Directly to the Bidder’s Agent 


Some commenters pointed out that 
there may be situations in which it is 
necessary to deliver physical certificates 
directly to the bidder's agent outside of 
the securities depository. For example, it 
may be quicker to deliver directly 
pursuant to a guarantee as the end of 
the protection period approaches.** As 
a result, the Commission emphasizes 
that the rule does not prevent a 
participant from tendering physical 
certificates to the tender agent outside 
of the book-entry environment, and a 
tender agent is not prohibited from 


letter of guarantee directly to the tender agent on 
T+1, receive delivery of the securities from the 
seller on T+5, but be unable to have DTC deliver 
the shares before the end of T+3. DTC suggested 
that this problem can be avoided only in offers in 
which there is a minimum protect period sufficient 
to enable normal depository processing. See DTC 
Letter, supra note 37, at 2-3. 

The Commission recognizes that there may be 
offers made under circumstances like those 
described above, in which book-entry processing 
may be counter-productive and inconsistent with 
the needs of the financial community and the public. 
The Commission urges bidders’ agents and the 
depositories to work out potential difficulties before 
an account is required to be established. 

57 See Section 14(d){5} of the Act (withdrawal 
permitted until expiration of seven days after giving 
notice of definitive offer to securityholders and at 
any time after sixty days of original offer) and Rule 
144-7 {withdrawal permitted until expiration of 
fifteen business days from the date of offer’s 
commencement and also permitted under certain 
conditions unti] expiration of ten days following 
commencement of a competing offer) {17 CFR 
240.14d-7}. 

58 See, e.g. letter from William A. Schreyer, 
President, Merrill Lynch & Co., Inc., to George A. 
Fitzsimmons, Secretary, SEC, May 27, 1983, at 2-4 
(hereinafter cited as “Merrill Lynch letter"). 


accepting securities so tendered.®*® 
Indeed, under Rule 17Ad-14, a 
depository participant may choose the 
method of tendering most appropriate to 
its needs. 


IV. Related Matters Raised by 
Comments 


The Proposing Release and the 
commenters’ responses raised a variety 
of other issues related to tender offer 
processing and the national clearance 
and settlement system. Some of these 
concerns, to the extent they bear 
significantly on tender offer processing, 
are discussed below.®° For example, 
some commenters believe that the 
Commission could foster greater use of 
automated clearance and settlement 
systems by requiring greater uniformity 
of procedures among all clearing 
agencies. Specific suggestions included: 
(i) Requiring clearing corporations to 
establish uniform buy-in and liability 
notice rules; ©! and (ii) requiring all 
securities depositories to have the same 
eligibility criteria for securities. Under 
current practice, the Commission 
understands that securities depositories 
customarily grant eligibility to a security 
upon a participant's request even if that 
security is traded infrequently. 
Therefore, the Commission believes that 
differences in depository-eligibility lists 
for equity securities do not raise a 
serious concern at this time.*? The 
Commission agrees that the present 
differences in buy-in and letter of 
liability procedures substantially impair 
the efficiency of, and increase the risks 
for, the safe clearance and settlement of 
securities transactions during tender 
offers. The Commission understands, 
however, that the clearing agencies are 
actively resolving these disparities in 
cooperation with Commission staff 
members.®* 


5® The Commission notes this result comports 
with the recommendation of the Advisory 
Committee. See note 17 supra and accompanying 
text. 

®° Several other comments would appear to fall 
outside this rulemaking proceeding. For example, 
one commenter suggested that the bidder's 
depositary should receive from the transfer agent 
both a list of the shoreholders of record and a stop 
list. The Commission believes that some of these 
concerns may have been addressed in Rule 14d- 
5{c)[17 CFR 240.14d-5{c)}. 

®1See Proposing Release, supra note 1, at 17607- 
08. 

° For a discussion of the clearing agency 
eligibility problems respecting municipal securities 
see Securities Exchange Act Release No. 20365 
(November 14, 1983), 48 FR 52531 (November 18, 
1983). 

®3 If the clearing agencies cannot reach a 
consensus within a reasonable time, the 
Commission will consider taking further regulatory 
action, such as adopting a uniform rule. 
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Several commenters believed that all 
tender offers should require a 
“protection period’®* and suggested 
that the Commission adopt a rule—for 
example, under Section 14{e) of the 
Act—establishing a minimum protect 
period.** While the Commission 
appreciates that a protection period 
reduces processing difficulties,®*® the 
Commission does not believe that at this 
time it should establish by rule a 
standard protection period. Industry 
custom provides an eight day protection 
period for almost all offers. While a rule 
requiring a minimum protect period may 
be necessary at some point if custom 
changes, we are not persuaded that a 
regulatory requirement is needed now.®7 

The Commission similarly believes 
that other matters raised by commenters 
involve business considerations to be 
resolved among the bidder, its agent, 
and the securities depository prior to 
processing the tender offer.®® 
Accordingly, while the Commission will 
monitor the use of VOP programs during 
tender offers to determine whether these 
concerns warrant further attention or 
amendments to rules and procedures of 
the securities depositories, the 
Commission does not believe it is 
appropriate at this time to address these 
concerns in Rule 17Ad-14.®® 


84 See note 19 supra. 

®5 See Merrill Lynch letter, supra note 58, at 4-5 
and letter from A. M. Ricci, Drexel Burnham 
Lambert, Inc., to George A. Fitzsimmons, Secretary. 
SEC, May 27, 1983. 

6° See note 56 supra. 

®7 If it appears that the absence of uniform 
protect periods adversely affect secondary market 
trading or clearance and settlement of securities 
subject to a tender offer, the Commission will 
consider whether further regulatory action is 
necessary. 

®8 For example, commenters suggested certain 
tender offer securities processing enhancements, 
including: (i) Synchronizing the VOP “cut-off time” 
(i.e., the time by which depository participants must 
instruct, for example, DTC to deliver securities to 
the tender agent by book-entry) with the expiration 
dates in each tender offer; (ii) requiring DTC to 
adjust its VOP system in each offer to each tender 
agent's procedures; (iii) expanding the Fast 
Automated Securities Transfer program (see 
Proposing Release, supra note 1, at 17610 and n. 58) 
to simplify delivery of odd-lot certificates to 
customers; and {iv) providing that book-entry 
tenders be accepted even if those tenders are 
submitted after the offer expires. See Proposing 
Release, supra note 1, at n. 47. In addition, although 
one commenter suggested that Rule 17Ad-14 should 
provide that book-entry delivery of tendered 
securities is legally equivalent to delivery of 
physical certificates, we note that state law already 
provides that securities may be effectively 
transferred by book-entry delivery at a registered 
securities depository. See e.g., N.Y. U.C.C. section 8- 
320 (McKinney, Supp., July 1983); Cal Com. Code 
§8320 (West Supp. 1983); Ill. Ann. Stat. ch. 26 
section 8-320 (Smith-Hurd 1974); 13 Pa. Cons. Stat. 
Ana. section 6-320 (Purdon Supp. 1983). 

8° See also note 52, supra. 
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Furthermore, as indicated above, the 
Commission intends to monitor the 
effects of Rule 17Ad-14 generally and to 
modify the rule, as appropriate, to foster 
or accommodate further developments 
in tender offer processing and in the 
national clearance and settlement 
system. 


V. Statutory Authority 


Rule 17Ad-14 is being adopted 
pursuant to Section 2, 11A(a}(1)(B), 
14(d)(4), 15(c)(3), 15(c){6), 17A(a), 
17A(d)(1), and 23(a) of the Securities 
Exchange Act of 1934 [15 U.S.C. 78b, 
78k-1(a)(1)(B), 78n(d)(4), 780(c)(3), 
780(c)(6), 78q—1(a), 78q—1(d)(1) and 
78w(a)]. The Commission believes that 
Rule 17Ad-14 is necessary for the 
protection of investors and is consistent 
with the public interest. 

Congress, in the Securities Acts 
Amendments of 1975, found, among 
other things, that the prompt and 
accurate clearance and settlement of 
securities transactions, including the 
transfer of record ownership, was 
necessary for the protection of investors 
and that inefficient clearance and 
settlement procedures imposed 
unnecessary costs on investors and 
persons facilitating transactions on 
behalf of investors. Congress also found 
that uniform standards and procedures 
for clearance and settlement would 
reduce those costs and increase 
protection for investors and persons 
facilitating transactions on behalf of 
investors.7° 

As part of the Securities Acts 
Amendments of 1975, Congress also 
enacted Section 17A(d)(1) of the Act, 
which prohibits registered transfer 
agents and registered clearing agencies 
from engaging in any activity in 
contravention of such rules and 
regulations as the Commission may 
prescribe as necessary or appropriate in 
the public interest, for the protection of 
investors, or otherwise in furtherance of 
the purposes of the Act. In light of the 
need to further the purposes of Section 
17A(a)(1) of the Act in the context of 
tender offers and the need for increased 
investor protection when processing 
transactions in securities of the subject 
company during tender offers,7* the 
Commission believes that it is 
appropriate to adopt Rule 17Ad-14. 

In addition, the Commission believes 
that Rule 17Ad~-14 will help maintain 
fair and orderly markets in the trading 


7° See Section 17A(a)(1) of the Act. 

71 See also Section 17A(b)(3)(A) (safeguarding 
funds and — em (safeguarding 
funds and securities and removing impediments 
national clearance pian settlement system) and 
17A(e) of the Act (immobilization of certificates for 
settlement purposes). 


toa 


of the subject company’s securities 
during a tender offer.72 Because 
clearance and settlement mechanisms 
will be less strained during a tender 
offer, market liquidity for those 
securities should be enhanced. 

Finally, Section 14{d)(4) authorizes the 
Commission to prescribe rules regarding 
solicitations or recommendations to 
accept or a reject a tender offer or 
requests or invitations for tenders. In 
soliciting tenders and acceptances of an 
offer, the bidder through its tender agent 
will need to provide for deposit and 
delivery of the subject company’s 
securities at qualified registered 
securities depositories by establishing 
accounts with those depositories. 

The Commission believes that the 
costs, if any, to bidders of complying 
with Rule 17Ad-14 will be minimal. 
Currently, bidders do not incur any DTC 
charges when using the voluntary 
offering program. Instead, costs for 
operating that program are allocated 
among DTC participants using these 
services. The Commission anticipates 
that depositories offering these 
programs will continue to assess tender 
offer service charges on participants on 
the basis of participant usage.7* 
Moreover, the Commission believes that 
elimination of a substantial percentage 
of physical certificate tenders should 
actually reduce tender agent costs. 

In addition, to simplify and expedite 
the granting of exemptions under 
paragraph (d) of Rule 17Ad-14, the 
Commission is amending its Rules 
Delegating Functions to Division 
Directors, Regional Administrators, and 
the Secretary of the Commission (17 
CFR 200.30-1 et seq.) to delegate that 
function to the Director of the Division 
of Market Regulation, as provided 
below. The Commission is adopting this 
amendment pursuant to Pub. L. 87-592, 
17 stat. 394, 15 U.S.C. 78d-1, d-2. 


List of Subjects 
17 CFR Part 200 


Administrative practice and 
procedure, Freedom of Information, 
Privacy, Securities. 


17 CFR Part 240 


Reporting and recordkeeping 
requirements, Securities. 


72 See Section 2 of the Act. 

73 In order to obtain Commission approval as a 
qualified registered securities depository under Rule 
17Ad-14, each securities depository will be required 
to submit to the Commission as part of its tender 
offer processing plan filed under Section 19 of the 
Act a schedule of fees to be charged participants. 
Any changes to those fees will have to be refiled 
pursuant to Section 19(b) of the Act and Rule 19b-4 
thereunder [17 CFR 240.19b-4]. 
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VL Text of Rule 


In accordance with the foregoing, the 
Commission hereby amends Chapter II 
of Title 17 of the Code of Federal 
Regulations as follows: 


PART 200—{ AMENDED] 


1. By adding paragraph (a)(43) to 
§ 200.30-3 as follows: 


§ 200.30-3 of Authority to 
Director of Division of Market Regulation. 

{a) * 2? 

(43) To grant or deny exemptions from 
Rule 17Ad-14 (§ 240.17Ad-14 of this 
chapter), pursuant to Rule 17Ad-14{d) 

(§ 240.17Ad-14(d) of this chapter). (Pub. 
L. 87-592, 76 Stat. 394, 15 U.S.C 78d-1, 
78d-2). 


* * . * * 


PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 


2. By adding § 240.17Ad-14 to read as 
follows: 


§ 240.17Ad-14 Tender agents. 

(a) Establishing book-entry depository 
accounts. When securities of a subject 
company have been declared eligible by 
one or more qualified registered 
securities depositories for the services 
of those depositories at the time a 
tender or exchange offer is commenced, 
no registered transfer agent shall act on 
behalf of the bidder as a depositary, in 
the case of a tender offer, or an 
exchange agent, in the case of an 
exchange offer, in connection with a 
tender or exchange offer, unless that 
transfer agent has established, within 
two business days after commencement 
of the offer, specially designated 
accounts. These accounts shall be 
maintained throughout the duration of 
the offer, including protection periods, 
with all qualified registered securities 
depositories holding the subject 
company’s securities, for purposes of 
receiving from depository participants 
securities being tendered to the bidder 
by book-entry delivery pursuant to 
transmittal letters and other 
documentation and for purposes of 
allowing tender agents to return to 
depository participants by book-entry 
movement securities withdrawn from 
the offer. 

(b) Exclusions. The rule shall not 
apply to tender or exchange offers (1) 
that are made for a class of securities of 
a subject company that has fewer than 
(i) 500 security holders of record for that 
class, or (ii) 500,000 shares of that class 
outstanding; or (2) that are made 





exclusively to security holders of fewer 
than 100 shares of a class of securities. 

{c) Definitions. For purposes of this 
rule, {1} the terms “subject company,” 
“business day,” “security holders,” and 
“transmittal letter” shall be given the 
meanings provided in § 240.14d-1(b); (2) 
unless the context otherwise requires, a 
tender or exchange offer shall be 
deemed to have commenced as specified 
in §-240.14d-2; (3) the term “bidder” 
shall mean any person who makes a 
tender or exchange offer or on whose 
behalf a tender or exchange offer is 
made; (4) a “qualified registered 
securities depository” shall mean a 
registered clearing agency having rules 
and procedures approved by the 
Commission pursuant to Section 19 of 
the Securities Exchange Act of 1934 to 
enable book-entry delivery of the 
securities of the subject company to, 
and return of those securities from, the 
transfer agent through the facilities of 
that securities depository; and (5) the 
term “depositary” refers to that agent of 
the bidder receiving securities from 
tendering depository participants and 
paying those participants for shares 
tendered. The term “exchange agent” 
refers to the agent performing like 
functions in connection with an 
exchange offer. 

{d) Exemptions. The Commission may 
exempt from the provisions of this rule, 
either unconditionally or on specified 
terms and conditions, any registered 
transfer agent, tender or exchange offer, 
or class of tender or exchange offers, if 
the Commission determines that an 
exemption is consistent with the public 
interest, the protection of investors, the 
prompt and accurate clearance and 
settlement of securities transactions, the 
maintenance of fair and orderly 
markets, or the removal! of impediments 
to a national clearance and settlement 
system. 

Vil. Regulatory Flexibility Act 

Pursuant to 15 U.S.C. 605{b}, the 
Chairman of the Commission, in the 
Proposing Release, certified that Rule 
17Ad-14, if adopted, would not have a 
significant economic impact on a 
substantial number of small entities. The 
Commission received no comments on 
that certification. Accordingly, the 
Commission believes that the rule, as 
adopted, will not have a significant 
impact on a substantial number of small 
entities. 

Vili. Burden on Competition 

In accordance with Section 23{a}(2) of 
the Act, the Commission has considered 
whether Rule 17Ad-14 will impose a 


burden on competition not necessary or 
appropriate in furtherance of the Act. As 


discussed in detail in this release, the 
Commission believes that Rule 17Ad-14: 
(i) Will reduce processing costs for the 
financial community and for the public; 
(ii) will tend to eliminate secondary 
market inefficiencies; and (iii) will apply 
equally to all registered securities 
depositories and registered transfer 
agents. Accordingly, the Commission 
believes that Rule 17Ad-14 will 
facilitate the establishment of a national 
system for the prompt and accurate 
clearance and settlement of securities 
transactions, pursuant to Section 
17A(a)(1}{2) of the Act, and will not 
impose a burden on competition that is 
not necessary or appropriate to further 
the Act. 

By the Commission. 

Dated: january 19, 1984. 
George A. Fitzsimmons, 
Secretary. 
{FR Doc. 64-2090 Filed 1-24-84; &45 am] 
BILLING CODE 8010-01-m 


DEPARTMENT OF ENERGY 
Federai Energy Reguiatory 
Commission 


16 CFR Part 270 
[Docket No. RM80-33-001; Order No. 356] 


interpretive Rule for Btu Measurement 
Standard Under the Naturai Gas Policy 
Act of 1978 


Issued: January 19, 1984. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 
ACTION: Interpretive rule. 


summary: The Federal Energy 
Regulatory Commission (Commission) is 
amending its Btu measurement 
regulations for gas sold under the 
Natural Gas Policy Act of 1978 (NGPA). 
These regulations are intended to 
implement the District of Columbia 
Circuit Court of Appeals decision in 
Interstate Natural Gas Association of 
America v. Federal Energy Regulatory 
Commission. The Commission is 
amending its regulations in § 270.204 to 
require that the maximum lawful price 
for gas sold under the NGPA must be 
calculated based on the Btu content of 
gas measured under the standard test 
conditions defined by the Commission. 
EFFECTIVE DATE: January 19, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Nancy M. Rizzo, Office of General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, (202) 357- 
8033. 
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SUPPLEMENTARY INFORMATION: 
L Introduction 


The Federal Energy Regulatory 
Commission (Commission) is amending 
its regulations for determining, for 
pricing purposes, the quantity of heat 
energy involved in a first sale of natural 
gas pursuant to the Natural Gas Policy 
Act of 1978 (NGPA). In so doing, the 
Commission is implementing the 
decision in Interstate Natural Gas 
Association of America V. Federal 
Energy Regulatory Commission 
(INGAA) * in which the court vacated 
§ 270.204 of the Commission’s 
regulations. 

The Commission is amending 
§ 270.204{c) of it8 regulations to specify 
that the number of Btu's determined 
under the “standard test conditions” set 
forth in § 270.204 (a) and (b) must be 
used for establishing the maximum 
lawful payment for gas sold in a first 
sale. Briefly stated, this amendment 
establishes that the Btu content of gas 
sold in a first sale under the NGPA musi 
be determined on the basis of the 
natural gas being saturated with water 
vapor at 60 degrees Fahrenheit at a 
pressure of 14.73 psia, regardless of the 
actual delivery conditions. 


I. Background 

The energy value of natural gas is 
expressed in terms of British thermal 
units (Btu's), each Btu representing the 
amount of heat energy needed to raise 
the temperature of one pound of water 
one degree Fahrenheit. : 

Under the Natural Gas Act (NGA), the 
Commission established prices per 
thousand cubic feet (Mcf) for natural gas 
sold in the interstate market. The 
Commission permitted upward and 
downward adjustments to these rates to 
reflect the Btu content of the gas 
determined under certain “standard test 
conditions.” * These adjustments were 


‘716 F. 2d 1 (D.C. Cir. 1983). The United States 
Court of Appeals for the District of Columbia Circuit 
issued its mandate in /VGAA on December 8, 1983. 
On December 30, 1983, Chief Justice Burger denied, 
without prejudice, requests for stay of the mandate 
filed by the Commission and other parties. On 
January 17, 1984, the Commission filed a petition for 
writ of certiorari and a motion to stay the mandate 
with the United States Supreme Court. 

* More specifically, the “standard test conditions” 
determines or inputes the number of Btu's produced 
by the combustion, at constant pressure, of the 
amount of gas which would occupy,a volume of 1.0 
cubic foot at a temperature of 60° Fahrenheit 
saturated with water vapor and under a pressure 
equivalent to that of 30.00 inches of mercury at 32° 
Fahrenheit and ander standard i force 
(980.665 centimeters per second squared) with air of 
the same temperature and pressure as the gas when 
the products of combusti7n are cooled to the initial 
temperature of the gas and air, and when the water 
formed by combustion is condensed to the liquid 
state. 18 CFR 2.56a(c)(1) and 2.58b{d)(1}(1983). 
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adopted by the Commission to create an 
incentive to increase the overall Btu 
content of gas in the pipeline systems 
and were not intended to precisely 
correlate the price paid to the actual 
heating content of the gas. As a result, 
the Commission's regulations under the 
NGA did not permit an adjustment to 
the price to reflect the actual Btu content 
of the gas delivered to the pipeline 
system.* 

Under the NGPA, Congress 
established ceiling prices for first sales 
of various categories of natural gas sold 
in the interstate and intrastate markets. 
These prices were prescribed on a per 
million Btu (MMBtu) basis. 

When the Commission promulgated 
its regulations implementing the NGPA, 
it established regulations in § 270.204 to 
measure the Btu content of the gas.* The 
Commission determined that the 
industry should continue to measure the 
Btu content of the gas at the same 
standard conditions used under the 
NGA, and adjust this measurement 
upward or downward for the Btu's 
actually delivered to the pipeline 
system. The Commission adopted this 
approach because it believed that under 
the NGPA Congress intended to 
establish prices based on the actual 
energy content of the gas sold in a first 
sale (i.e., $/MMBtu). 

On review, the United States Circuit 
Court of Appeals for the District of 
Columbia vacated the Commission's 
rules in § 270.204. The court held that 
when Congress adopted the NGPA, it 
did not intend to change the Btu 
adjustment policy adopted by the 
Commission under the NGA. 

As a result, the D.C, Circuit held that 
the NGPA requires that the Commission 
adopt the same rules promulgated under 
the NGA for pricing gas sold pursuant to 
the NGPA pricing scheme. Even though 


* Natural gas is usually delivered to and 
transported in a pipeline system, essentially, in a 
“dry” state. That is, it contains only minimal 
amounts of water vapor. In fact, many pipeline- 
producer gas purchase contracts prohibit the 
delivery to the pipeline of gas containing more than 
7 pounds of water per million cubic feet of total gas. 
However, at the “standard test conditions” (see n.2 
above), the gas would contain 820 pounds of water 
vapor per million cubic feet of total gas. Water 
vapor, of course, has no energy value but displaces 
energy-producing hydrocarbon molecules. 
Therefore, since the gas actually delivered contains 
less water vapor than the gas measured under the 
test conditions, a given volume of gas actually 
delivered has a higher Btu content than under the 
test conditions. Thus, under the NGA, the producer 
received a price for its gas that did not reflect the 
full energy content of the gas. 

‘Rules Generally Applicable To Regulated Sales 
of Natural Gas, 45 FR 49,077 (July 23, 1980) (Order 
No. 93}; Order Denying Rehearing and Clarifying 
Order No. 93, 46 FR 24,537 (May 1, 1981} (Order No. 
93-A). 


the court’s mandate has issued, the 
court's ruling is subject to possible 
review and modification by the U.S. 
Supreme Court. Thus, the Commission's 
action here is subject to any further 
orders or opinions that might be issued 
by the U.S. Supreme Court in this 
matter. 


Ill. Discussion 


The Commission is amending 
§ 270.204 to establish that the maximum 
lawful prices prescribed by the NGPA 
for any first sale of natural gas are to 
apply to the Btu's that would be 
determined on the basis of the standard 
conditions prescribed in § 270.204({b). 
The Commission is clarifying that it will 
allow contractually authorized price 
adjustments for the heat content of gas 
delivered ima first sale, provided that 
the price adjustments do not, in effect, 
raise the price of the gas above the 
maximum lawful price. The Commission 
believes these amendments are 
necessary to clarify any uncertainty 
resulting from the D.C. Circuit Court's 
decision in INGAA.§ 


IV. Effective Date 


Since the court determined that the 
Commission did not properly interpret 
the NGPA which became effective on 
December 1, 1978, these amendments 
are effective as of December 1, 1978 and 
should be complied with in all future 
transactions. For those first sales 
occurring prior to the issuance date of 
this order, the Commission is requesting 
comments in a companion Notice of 
Inquiry (Docket No. RM84-6-0600) on the 
issue of refunds to the purchasers. 


V. Administrative Procedure Act (APA) 


Under the Administrative Procedure 
Act (APA), the Commission is permitted 
to issue an interpretive rule without 
providing an opportunity for comment.® 
As discussed earlier, the D.C. Circuit 
Court determined that the NGPA 
requires the Commission to adopt the 
rules described in this docket. This rule, 
therefore, conforms the Commission's 
regulations to the court’s interpretation 
of the NGPA. Accordingly, the 
Commission believes that this rule is an 
interpretive rule within the meaning of 
the APA and that it is not necessary to 
provide an opportunity for comment. 


List of Subjects in 18 CFR Part 270 


Natural gas, Wage and price controls. 


*See also the companion Notice of inquiry, 
Docket No. RM84-6-000 issued with this 
interpretive rule. 

*5 U.S.C. 553{b) (1982). 


In consideration of the foregoing, the 
Commission amends Chapter I, Title 18, 
Code of Federal Regulations, as set forth 
below. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 270—{ AMENDED} 


1. The authority citation for Part 270 is 
revised to read as follows: 


Authority: Natural Gas Policy Act of 1978. 
15 U.S.C. 3301-3432 (Supp. V 1981), unless 
otherwise noted. 


2. Section 270.204 is revised to read as 
follows: 


§ 270.204 Btu content per cubic foot of 
natural gas. 

(a) Measurement. The Btu content of 
one cubic foot of natural gas under the 
standard conditions specified in 
paragraph (b) of this section is the 
number of Btu's produced by the 
complete combustion of such cubic foot 
of gas, at constant pressure with air of 
the same temperature and pressure as 
the gas, when the products of 
combustion are cooled to the initial 
temperature of the gas and air and when 
the water formed by such combustion is 
condensed to a liquid state. 

(b) Standard conditions. The standard 
conditions for purposes of paragraph {a) 
of this section are as follows: The gas is 
saturated with water vapor at 60 
degrees Fahrenheit under a pressure 
equivalent to that of 30.00 inches of 
mercury at 32 degrees Fahrenheit, under 
standard gravitational force (980.665 
centimeters per second squared). 

(c) Application of the maximum 
lawful price. The maximum lawful price 
prescribed by the NGPA for any first 
sale of natural gas applies to the 
quantity of Btu's determined on the 
basis of the standard conditions 
described in § 270.204{b). The standard 
conditions apply, regardless of the 
actual delivery pressure and 
temperature conditions and the actual 
water vapor content of gas delivered by 
a first seller. 

3. The authority citation for § 270.204 
is revised to read as follows: 


Authority: Natural Gas Policy Act of 1978. 
15 U.S.C. 3301-3432 (Supp. V 1981); Natural 
Gas Act, 15 U.S.C. 717-717w (1976 and Supp. 
V 1981). 

{FR Doc. 64-2006 Filed 1-24-64 8:45 am] 
BILLING CODE 6717-01-™ 
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18 CFR Part 271 


[Docket No. RM79-76-212 (Texas-38); 
Order No. 355] 


High-Cost Gas Produced From Tight 
Formations; Final Rule 


Issued: January 20, 1984. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Final rule. 


sumManry: The Federal Energy 
Regulatory Commission is authorized by 
section 107(c)(5) of the Natural Gas 
Policy Act of 1978 to designate certain 
types of natural gas as high-cost gas 
where the Commission determined that 
the gas is produced under conditions 
which present extraordinary risks or 
costs. Under section 107(c)(5), the 
Commission issued a final regulation 
designating natural gas produced from 
tight formations as high-cost gas which 
may receive an incentive price (18 CFR 
271.703). This rule established 
procedures for jurisdictional agencies to 
submit to the Commission 
recommendations of areas for 
designation as tight formations. This 
final order adopts the recommendation 
of the Railroad Commission of Texas 
that a portion of the Austin Chalk 
Formation located in Railroad 
Commission District 3, Grimes County, 
Texas be designated as a tight formation 
under § 271.703(d). 
EFFECTIVE DATE: This rule is effective 
February 21, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Walter Lawson (202) 357-8556. 

or 
Robert Ellis (202) 357-8511. 
SUPPLEMENTARY INFORMATION: The 
Commission hereby amends § 271.703(d) 
of its regulations to include the 
following portion of the Austin Chalk 
Formation, located in Railroad 
Commission District 3, Grimes County, 
Texas: (i) The area comprising the 2.5 
mile radius around the Tenneco Oil 
Company’s L. R. Fuqua No. 1 Well, 
located 5,200 feet from the North Line of 
John Bowman Survey and 1,500 feet 
from the East Line of John Bowman 
Survey; and (ii) the area comprising the 
stratigraphic interval above the 
Eagleford Formation and below the 
Pecan Gap Formation with the base at 
12,484 feet subsea and the top at 12,210 
feet subsea in the L. R. Fuqua No. 1 
Well, as a designated tight formation 
eligible for incentive pricing under 
§ 271.703. The amendment was proposed 
in a Notice of Proposed Rulemaking by 
the Director, Office of Pipeline and 
Producer Regulation, issued September 


6, 1983 (48 FR 40736, September 9, 
Docket No. RM79-76-212 1983) ' based 
on a recommendation by the Railroad 
Commission of Texas (Texas) in 
accordance with § 271.703, that the 
above described portion of the Austin 
Chalk Formation be designated as a 
tight formation. 

Evidence submitted by Texas 
supports the assertion that the 
recommended area of Austin Chalk 
Formation meets the guidelines 
contained in § 271.703(c)(2). The 
Commission adopts the Texas 
recommendation. This amendment shall 
become effective February 21, 1984. 


List of Subjects in 18 CFR Part 271 


Natural gas, Incentive price, Tight 
formations. 


In consideration of the foregoing, Part 
271 of Subchapter H, Chapter I, Code of 
Federal Regulations, is amended as set 
forth below. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 

Section § 271.703 is amended as 
follows: 

1. The authority citation for Part 271 
reads as follows: 


Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101 et seq.; 
Natural Gas Policy Act of 1978, 15 U.S.C. 
3301-3432; Administrative Procedure Act, 5 
U.S.C. 553. 


2. Section § 271.703 is amended by 
adding paragraph (d)(157) to read as 
follows: 


§ 271.703 Tight formations. 


* . * * * 


(d) Designated tight formation. * * * 

(157) Austin Chalk Formation in 
Texas. RM79-76-212 (Texas—38). 

(i) Delineation of formation. The 
Austin Chalk Formation is found in 
Grimes County, Texas, Railroad 
Commission District 3. The area lies 
within a 2.5 mile radius around the 
Tenneco Oil Company L. R. Fuqua No. 1 
well, located 5,200 feet from the north 
line and 1,500 feet from the east line of 
the John Bowman Survey, A-7. 

(ii) Depth. The Austin Chalk 
Formation in the designated area is 
defined as the stratigraphic interval 
above the Eagleford Formation and 
below the Pecan Gap Formation. The 
top of the Austin Chalk Formation is 
found at 12,210 feet subsea, with the 


‘Comments on the proposed rule were invited 
and none were received. No party requested a 
public hearing and none was held. 
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base at 12,484 feet subsea, in the L. R. 
Fuqua No. 1 Well. 

(FR Doc. 84-2025 Filed 1-24-84; 8:45 am] 

BILLING CODE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 610 and 660 
[Docket No. 82N-0358] 


General Biological Products 
Standards—Sterility; Additional 
Standards for Diagnostic Substances 
for Laboratory Tests—Amendment of 
Final Container Requirements for 
Certain in Vitro Diagnostic Products 


Correction 


In FR Doc. 84-910, beginning on page 
1683 in the issue of Friday, January 13, 
1984, the effective date appearing in 
column three of page 1683 should have 
read, “February 13, 1984.” 


BILLING CODE 1505-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Community Planning and 
Development 


24 CFR Part 570 
[Docket No. R-84-1115; FR-1823] 


Urban Development Action Grants 
Distress Criteria 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Final rule. 


SUMMARY: This rule adds the Labor 
Surplus Area (LSA) designation of the 
Department of Labor as an additional 
minimum standard of economic distress 
which may be met by large cities, urban 
counties, and small cities in the 
application for UDAG funds. LSAs are 
high unemployment cities, counties and 
county balances designated by the 
Department of Labor for the purpose of 
targeting Federal procurements. This 
change implements Section 121(b) of the 
Housing and Urban-Rural Recovery Act 
of 1983, Pub. L. No. 98-181, 97 Stat. 1153 
(1983). 

EFFECTIVE DATE: March 7, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Frank H. Ridenour, Program Officer, 
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Office of Urban Development Action 
Grants, Room 7258, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Washington, D.C. 
20410, (202) 755-6784. (This is not a toll- 
free number). 

SUPPLEMENTARY INFORMATION: HUD 
currently determines UDAG distress 
eligibility by ascertaining whether a city 
or urban county meets or exceeds 
minimum standards of distress on a 
certain number of criteria (depending on 
the size of the city or urban county) 
which are set out at 24 CFR 570.452(b). 
The minimum standard has 
conventionally been set as the median 
value for metropolitan cities. The 
standards are: percentage of housing 
constructed before 1940, amount of 
change in per capita income, percentage 
of poverty, percent of change in 
population (population lag), percent of 
change in jobs (job lag); and 
unemployment. Because of lack of 
availability, job lag data have not been 
used in the past for determining 
eligibility for small cities of less than 
25,000 population and unemployment 
data have not been used for determining 
eligibility for any small cities in the past. 

The change made by this rule 
implements Section 121(b) of the 
Housing and Urban-Rural Recovery Act 
of 1983 (the 1983 Act) by expanding the 
minimum standards of economic 
distress by one in order to increase the 
emphasis given to communities with 
high unemployment. For large cities and 
urban counties, as well as small cities, 
an additional eligibility point would be 
given to cities and urban counties which 
are in (or partially in) areas which meet 
the unemployment criteria used to 
designate the Labor Surplus Areas 
(LSAs). This change should have the 
effect of making approximately 14 more 
large cities and urban counties eligible 
than would otherwise be the case. 
Currently, about 366 large cities or 
urban counties are eligible in a universe 
of 732. The change will have the effect of 
making approximately 1,800 more small 
cities UDAG eligible. At present, about 
8,000 small cities are eligible in a 
universe of 18,000. 

In general, LSAs are high 
unemployment cities with a population 
greater than 50,000, counties and county 
balances which are designated by the 
Department of Labor for the purpose of 
targeting Federal procurements. An area 
receives the LSA designation if it 
surpasses a threshold. This threshold is 
calculated by utilizing the national 
average unemployment rate. An area 
receives the LSA designation if it 
exceeds 120 percent of the national 
average unemployment rate over the 


last two years. The range of the 
threshold cannot exceed 10 percent or 
go below 6 percent. While the Labor 
Department makes LSA designations 
annually in October based on the 
previous 2 calendar years and adds 
areas to those designations monthly 
based on changing unemployment 
conditions, HUD will base the standard 
on the most recently available 
unemployment data and monthly 
additions which are used by the 
Department of Labor to designate LSAs 
as of the time that HUD is revising 
eligibility determinations. HUD will not 
revise the UDAG eligibility monthly 
with the monthly LSA additions. 

The change is intended to ensure that 
the UDAG eligibility system adequately 
measures the economic distress that 
results from higher than average 
unemployment rates, and is, therefore, 
oriented as effectively as possible to the 
Administration’s emphasis on jobs and 
economic recovery. 

With respect to small cities, 
unemployment data are not of high 
quality and the LSA calculations are not 
generaily available for individual cities 
below a population of 50,000. 
Consequently, in implementing this 
factor for small cities, the 
unemployment rate used will be the rate 
for the county in which the city is 
located {if there are no places of greater 
than 50,000 population contained within 
the county) or the county balance after 
excluding data for places of greater than 
50,000 population contained therein. The 
use of current data contemplated by the 
rule responds to past objections from 
many small city officials and their 
representatives that UDAG eligibility 
determinations are not responsive to 
their changing needs. While it may 
produce some inaccuracy for small cities 
with unemployment rates which differ 
from the surrounding county, HUD 
believes that opening up the program to 
include small cities within counties 
which have a severe unemployment 
problem will be beneficial to the 
economic recovery and should be 
undertaken. 

We are also altering the language 
currently contained in § 570.452 
(d)(1)(iii) and (d)(2){iv). As now written, 
these provisions state that where the 
age of housing data is twice the HUD- 
established standard, the city must meet 
only the poverty standard. A literal 
reading of this language would mean 
that where the age of housing standard 
is twice the established standard and 
the small city fails to meet the poverty 
standard, it could not meet, as 
appropriate, two other standards 
because the city “must” meet “only” the 
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poverty standard. This is an unintended 
result. We are changing the word “must” 
in these 2 subparagraphs to “need” in 
order to make clear that small cities - 
may qualify if the housing standard is’ 
twice the HUD-established standard 
and they do not meet the poverty 
standard as long as they meet the 
required number of additional distress 
criteria. 

Since we are implementing the 
legislation by adding an additional 
criterion, we are specifying a “poverty 
penalty,” similar to that which applies to 
large cities and urban counties and to 
cities of between 25,000 and 50,000 
population, for those small cities of less 
than 25,000 population whose 
percentage of poverty is less than one- 
half of the HUD-established standard. 
Thus, small cities of less than 25,000 
population whose percentage of poverty 
is less than one-half of the HUD- 
established standard will have io meet 
one additional distress criterion. This 
will help to insure that UDAG funds are 
targeted to very small cities whose 
poverty levels are elevated relative to 
others and will uniformly implement a 
poverty standard for all possible UDAG 
grantees. 

This rule is being published as a final 
rule because of the continuing 
nationwide concern about high levels of 
unemployment. Congressional concern 
about national unemployment was 
continuous during the recent recession, 
culminating in enactment of the 
provision that this final rule implements. 
High levels of unemployment, especially 
at the local level, remain a matter for 
emergency attention to date. This 
concern has included numerous 
expressions by Members of Congress on 
the severe unemployment rates being 
experienced in particular areas. 

During House floor discussion of H.R. 
1, the Housing and Urban-Rural 
Recovery Act of 1983, H.R. 1, 98th Cong., 
1st Sess. (1983)—a precursor of the 1983 
Act—Congressman James L. Oberstar of 
Minnesota raised the issue of small 
cities throughout the country which, 
under current distress criteria, would 
lose eligibility for UDAG grants in the 
coming year, despite very high locai 
unemployment rates. 

Now, it would seem to me that it would be 
a measure of fairness to small cities to allow 
them to use the unemployment data as a 
measure of distress. The Labor Department 
does make those certifications, does declare 
certain areas to be labor-surplus regions. And 
there is a specific formula written in the law; 
standards already exist; you would aot be 
creating anything new. 129 Cong. Pec. (Daily 
Ed.) H 4932, July 11, 1983. 
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Mr. Oberstar noted that he was 
considering offering an amendment to 
H.R. 1 to require inclusion of 
unemployment as a measure of distress 
in the UDAG Small Cities Program. 

Rep. Henry B. Gonzalez, the Chairman 
of the Housing Subcommittee of the 
Committee on Banking, Finance and 
Urban Affairs, then described provisions 
already included in H.R. 1 that would 
respond in part to Mr. Oberstar's 
concerns, and added that— 


HUD has notified us that they are 
proposing issuing regulations that will 
provide these standards of consideration of 
unemployment rates and the like for UDAG 


purposes. 

We are monitoring this very much to see 
that they implement them as quickly as 
possible. 

But there is a cognizance of this need. Both 
in our bill as well as in the administration's 
proposed regulations it is being taken 
cognizance of. 


Mr. Gonzalez later added, “The fact 
we have incorporated language in the 
bill itself and taken cognizance of this 
great need should be a clear message as 
to the congressional intent.” 129 Cong. 
Rec. (Daily Ed.) H 4932-33, July 11, 1983. 

Further indication of explicit 
congressional interest in linking the 
UDAG program more directly to 
problems of unemployment came on the 
following day in the House, when an 
amendment was added to H.R. 1 which 
would hold harmless small cities losing 
UDAG eligibility on the basis of distress 
“until the Secretary of Housing and 
Urban Development revises the 
standards for eligibility for such cities 
under [section 119(b)(1) of the Housing 
and Community Development Act of 
1974] and includes the extent of 
unemployment as a standard of distress 
for such cities.” 123 Cong. Rec. (Daily 
Ed.) H 5012, July 12, 1983. 

The amendment, introduced by Rep. 
Richard Durbin, was later praised by 
Mr. Oberstar, both as an appropriate 
response to his own earlier-expressed 
concern and a clear demonstration to 
the Department of the urgent need for 
rule making: 

In adopting this amendment, Congress will 
be recognizing the harsh impact of 
unemployment on a declining economic base 
and we will signal the Department of Housing 
and Urban Development that Congress is 
committed to maintaining a UDAG program 
that will meet the real and urgent 
development needs of small cities in 
Minnesota and elsewhere across the country. 
123 Cong. Rec. (Daily Ed.) H 5023, July 12, 
1983. 

These concerns culminated in 
inclusion of section 121(b) in the 1983 
Act. As Senator Heinz commented 
during floor consideration of the Act: 


The prospective improvements in the small 
cities portion of urban development action 
grant program are especially welcome. It is 
about time that we made the small cities 
UDAG program more workable, particularly 
for those jurisdictions suffering the severest 
long-term economic hardship. By adding the 
best available measure of unemployment in 
small communities, the labor surplus area 
designation, to the eligibility criteria for the 
small cities UDAG program, Congress will 
give nearly 2,000 of the most distressed small 
jurisdictions, including 200 in Pennsylvania, 
the opportunity to use this vital economic 
development tool. 129 Cong. Rec. (Daily Ed.) 
S 16504, November 7, 1983. 


The subject matter of this rulemaking 
action relates to grants and is therefore 
exempt from the notice and public 
comment requirements of Section 553 of 
the Administrative Procedure Act. As a 
matter of policy, the Department 
submits many rulemaking actions with 
such subject matter to public comment, 
either before or after effectiveness of the 
action, notwithstanding the statutory 
exemption. 

However, in this instance, we find 
that good cause exists to show that 
notice and comment, in the form of a full 
informal rulemaking procedure, would 
be impracticable and contrary to the 
public interest. The delay incident to 
proceeding with a full notice and 
comment procedure would negate the 
strong Congressional concern over the 
unemployment picture of the nation. To 
proceed with a proposed rule would 
involve a minimum delay of 6 months in 
funding eligible UDAG grantees (this 
takes account of a variety of 
requirements for Congressional review, 
internal HUD processing, elgibility 
listing, the application process, a period 
for public comments, and Congressional 
recesses.) 

Such delay is clearly contrary to the 
public interest, which is focused on the 
generation of worthwhile and necessary 
projects which will result in productive 
jobs in communities throughout the 
nation. The UDAG program is one which 
directly furthers this goal. Currently, it 
identifies a certain number of minimum 
standards of economic distress. This 
final rule shifts the emphasis in those 
standards in the direction of a fuller 
consideration of the unemployment 
situation facing potentially eligible large 
and small grantees and will comport 
with the need to focus directly on the 
unemployment problem in distributing 
available UDAG funding. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of Executive Order 12291 on Federal 
Regulations. Analysis of the rule 
indicates that it does not (1) have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
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increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Pursuant to the provisions of 5 U.S.C. 
605(b) (the Regulatory Flexibility Act), 
the Undersigned hereby certifies that 
this rule would not have a significant 
economic impact on a substantial 
number of small entities because the 
change only provides potential eligibility 
to compete in a national competition for 
limited funds and does not guarantee 
any funding support. 

A Finding of ‘No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50 which 
implement Section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
Office of the Rules Docket Clerk at the 
above address. 

This final rule was listed as item 
CPD-10-83 in the Department’s most 
recent Semiannual Agenda on 
Regulations published on October 17, 
1983 (48 FR 47461) pursuant to Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

The Catalog of Federal Domestic 
Assistance Program numbers are: 14.221, 
Urban Development Action Grants 


List of Subjects in 24 CFR 570 


Community development block grants, 
Grant programs: housing and community 
development, Loan programs: housing 
and community development, Low and 
moderate income housing, New 
communities, Pockets of poverty, Small 
cities. 


PART 570—COMMUNITY 
DEVELOPMENT BLOCK GRANTS 


Accordingly, the Department amends 
24 CFR Part 570 by revising paragraphs 
(b)-(d) of § 570.452 as follows: 


§ 570.452 Distressed communities. 

(b) Minimum standards of economic 
distress: (1) From time to time, HUD will 
publish in Notice form the specific 
minimum standards of economic 
distress used in determining which cities 
and urban counties are potentially 
eligible applicants for action grant 
funds. These standards will be derived 
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by using the best and most recently 
available data for the community as of 
the time that the Notice is published. 
With the exception or category (v) 
below, the data describe the community 
as a whole, allowing for comparisons 
between cities and urban counties of the 
same size class. The following 
categories are used: (i) Percentage of 
housing constructed before 1940, (ii) per 
capita income change, (iii) percentage of 
poverty, (iv) population growth lag/ 
decline, (v) the unemployment criteria 
used to establish the Labor Surplus Area 
designation, (vi) job lag/decline, and 
(vii) unemployment. 

(2) Any city or urban county which no 
longer qualifies on the basis of distress 
because of a change in applicable data 
will have up to two calendar quarters to 
submit full applications following the 
announcement of that change. HUD will 
establish a date by which such 
applications will no longer be accepted 
and will publish the date in the Notice. 


(c) Large cities and urban counties. (1) 
In order to qualify as distressed 
communities, large cities and urban 
counties must meet three of the seven 
currently applicable minimum standards 
of distress specified in paragraph (b)(1) 
of this section. 


(2) If the city or urban county's 
percentage of poverty is less than one- 
half of the HUD-established standard, 
then it must meet four of the following 
six minimum standards: percentage of 
housing constructed before 1940; per 
capita income change; population 
growth lag/decline; job lag/decline; 
unemployment; unemployment criteria 
used to establish the Labor Surplus Area 
designation. 


(d) Small Cities. In order to qualify as 
distressed communities, small cities 
must meet the minimum standards of 
economic distress for the categories 
appropriate to their size class as 
outlined below. 


(1) Cities of less than 25,000 
population. 

(i) The city must meet standards in 
three of the following five areas: 

(A) Percentage of housing constructed 
before 1940. 

(B) Per capita income change. 

(C) Percentage of poverty. 

(D) Population growth lag/decline. 

{E) Unemployment criteria used to 
establish the Labor Surplus Area 
designation. 

(ii) If the percentage of poverty is less 
than one-half of the HUD-established 
standard, the city must meet all four of 
the following standards: 


(A) Percentage of housing constructed 
before 1940. 

(B) Per capita income change. 

(C) Population growth lag/decline. 

(D) Unemployment criteria used to 
establish the Labor Surplus Area 
designation. 

(iii) If the percentage of poverty is 
twice the HUD-established standard, the 
city must meet only one other minimum 
standard. 

(iv) If the percentage of year-round 
housing units constructed before 1940 is 
twice the HUD-established standard, the 
city need meet only the poverty 
standard. 

(2) Cities of 25,000 population, but not 
greater than 50,000 population. 

(i) The city must meet the minimum 
standards in three of the following six 
areas: 

(A) Percentage of housing constructed 
before 1940. 

(B) Per capita income change. 

(C) Percentage of poverty. 

(D) Population growth lag/decline. 

{E) Job lag/decline. 

(F) Unemployment criteria used to 
establish the Labor Surplus Area 
designation. 

(ii) If the percentage of poverty is less 
than one-half of the HUD-established 
standard, the city must meet four of the 
following five minimum standards: 
percentage of housing constructed 
before 1940; per capita income change; 
population growth lag/decline; job lag/ 
decline; unemployment criteria used to 
establish the Labor Surplus Area 
designation. 

(iii) If the percentage of poverty is 
twice the HUD-established standard, the 
city must meet only one other minimum 
standard. 

(iv) If the percentage of year-round 
housing units constructed before 1940 is 
twice the HUD-established standard, the 
city need meet only the poverty 
standard. 


7 7 . * * 


Authority: Sec. 119 of the Housing and 
Community Development Act of 1974 (42 
U.S.C. 5318); sec. 7(d), Department of HUD 
Act (42 U.S.C. 3535(d)). 

Dated: January 16, 1984. 

Stephen J. Bollinger, 
Assistant Secretary for Community Planning 
and Development. 


[FR Doc. 64-1956 Filed 1-24-84; 8:45 am] 
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DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 1 
[T.D. 7935] 


Common Trust Funds 
Correction 

In FR Doc. 84-889, beginning on page 
1692 in the issue of Friday, January 13, 
1984, make the following correction on 
that page: In the middle column, under 
SUPPLEMENTARY INFORMATION, the 
fourth paragraph, the first line, the | 
citation “2131(b)” should read “2131({d)”. 


BILLING CODE 1505-01-™ 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1960 


Basic Program Elements for Federai 
Employee Occupational Safety and 
Health Programs 


AGENCY: Occupational Safety and 
Health Administration, Labor. 


ACTION: Final rule. 


SUMMARY: This document amends 29 
CFR Part 1960 to eliminate the present 
method of recording injuries and 
illnesses occurring to Federal employees 
while they are on official time. It also 
revises several definitions at 29 CFR 
1960.2. These revisions are necessary to 
provide for OSHA's use of Office of 
Workers’ Compensation Programs data 
in compiling occupational injury and 
illness rates in the Federal sector. The 
effect of these revisions will be to 
provide more accurate data and to 
eliminate duplicative recordkeeping and 
reporting requirements. 
EFFECTIVE DATE: This final rule is 
effective on January 25, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Mr. John E. Plummer, Director, Office of 
Federal Agency Programs, Room N3613, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210, (202-523-9329). 
SUPPLEMENTARY INFORMATION: The 
Subcommittee on Federal Accident 
Reporting System of the Federal 
Advisory Council on Occupational 
Safety and Health approved these 
changes to Subpart I, 29 CFR Part 1960, 
on September 29, 1982. The Federal 
Advisory Council on Occupational 
Safety and Health approved the changes 
on January 12, 1983. 

The following definitions are revised: 
“incidence rates” in § 1960.2(j}; “lost 





workday cases” in § 1960.2(1); “medical 
treatment” in § 1960.2(n), and 
“recordable occupational injuries or 
illnesses” in § 1960.2(0). The term 
“reporting unit” in § 1960.2(p) is no 
longer applicable, and this paragraph 
has been deleted. These revisions reflect 
the changes from calendar to fiscal year 
recordkeeping requirements and make 
definitions compatible with the Office of 
Workers’ Compensation Programs 
{OWCP). All other definitions in 

§ 1960.2{a) through (i); (k); (m); and (q) 
through (x) are unchanged. 

Further revisions are being made to 
Subpart I in order to provide for the use 
of OWC?P claims data in place of the 
data previously derived by the Federal 
Accident Reporting System (FARS). The 
new system will utilize existing 
occupational injury and illness 
information reported to OWCP on Forms 
CA-1 and CA-2. The agency head, 
however, has a responsibility to “keep 
adequate records of all occupational 
accidents and illnesses for proper 
evaluation and necessary corrective 
action” as required by Section 19{a)(3) 
of the Occupational Safety and Health 
Act of 1970. 

Subpart I, Recordkeeping and 
Reporting Requirements, 29 CFR 1960.66 
through 1960.74 is reprinted in its 
entirety so this document may replace 
Subpart I in the “Basic Program 
Elements for Federal Employee 
Occupational Safety and Health 
Programs; Final Rule” published in the 
Federal Register on October 21, 1980 as 
29 CFR Part 1960. 

Following is an explanation of the 
changes in Subpart I: 

§ 1960.67. “OSHA Form No. 100F” 
reference in paragraph (b) is changd to 
“OSHA Form 200.” 

§ 1960.68. “OSHA Form No. 101F” in 
the last sentence is changed to “OSHA 
Form No. 101, or OWCP Forms CA-1 
and CA-2.” 

§ 1960.69. This section was 
extensively revised to provide agencies 
an option to use the last page of the 
record or log of occupational injuries 
and illnesses, prepared pursuant to 
Section 1960.67, as the summary for 
posting and/or submittal to the 
Secretary, if requested. 

§ 1960.71. Change “calendar year” to 
“fiscal year” in paragraph (d). 

§ 1960.73. Change “calendar year” to 
“fiscal year.” 

§ 1960.74, Identification of Reporting 
Units. Deleted in its entirety. 

§ 1960.75. Agency Annual Reports, 
renumbered as 1960.74. Change 
paragraph (a)(1) to provide that the 
agency's report to the Secretary each 
year will be made by January 1 
following the end of the fiscal year. 


Paragraph (a)(2) is changed to provide 


‘ that the Secretary will supply annual 


report guidelines concerning the 
preparation of the report for the 
following fiscal year by January 1 of 
each year. 


$§ 1960.75—1960.77 [Reserved] 


The revision is procedural in 
character. Therefore, this rule is not 
classified as a “major rule” under 
Executive Order 12291 on Federal 
Regulations, because it is not likely to 
result in (1) an annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. Accordingly, no regulatory 
impact analysis is required. 


List of Subjects in 29 CFR Part 1960 


Government employees, Law 
enforcement, Occupational safety and 
health, and Reporting and recordkeeping 
requirements. 


Authority 


This document was prepared under 
the direction of Thorne G. Auchter, 
Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, Third and 
Constitution Avenue, NW., Washington, 
D.C. 20210. 

Accordingly, pursuant to Sections 19 
and 24 of the Occupational Safety and 
Health Act of 1970 (84 Stat. 1609, 1614; 
29 U.S.C. 668, 673), Secretary of Labor's 
Order No. 9-83 (48 FR 35736), and 
Executive Order 12196, Part 1960 of Title 
29 of the Code of Federal Regulations, is 
hereby amended as set forth below. 

These amendments affect only 
recordkeeping and reporting 
requirements of Federal agencies with 
respect to occupational injuries and 
illnesses and were developed through 
consultation with representatives of 
Federal agencies and of Federal 
employees. Therefore, it is not necessary 
to publish them for notice and comment 
pursuant to 5 U.S.C. 553(b). Further, 
these amendments eliminate duplicative 
recordkeeping and reporting 
requirements and create no new 
responsibilities. Therefore, they are 
effective immediately. 
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Signed at Washington, D.C., this 19th day 
of December, 1983. 
Thorne G. Auchter, 
Assistant Secretary of Labor. 


PART 1960—[ AMENDED] 


Part 1960 of 29 CFR is amended as 
follows: 

1. By revising paragraphs (j), (1). (n). 
and (o) and by removing and reserving 
paragraph (p), of § 1960.2, as follows: 


Subpart A—General 
§ 1960.2 Definitions. 


(j) The term “incidence rates” means 
the number of injuries and illnesses, or 
lost workdays, per 100 full-time workers. 
Rates are calculated as 


N x 200.000 
EH 


N =number of injuries and illnesses, or 
number of lost workdays. 

EH=total hours worked by all employees 
during a month, a quarter, or fiscal year. 

200,000 = base for 100 full-time equivalent 
workers (working 40 hours per week, 50 
weeks per year). 

* * * * * 

(I) The term “Lost Workday Cases” 
means injuries and illnesses which 
involve days, or parts of days, away 
from work beyond the date of injury. 
“Lost Workdays—Away from Work” 
means the number of workdays 
(consecutive or not) during which the 
employee would have worked but could 
not because of an occupational injury or 
illness. 


. * * * * 


(n) The term “medical treatment” 
includes treatment administered by a 
physician, or by licensed or registered 
professional personnel under standing 
orders of a physician, for an 
occupational injury or illness which 
does not result in days away from work. 
“Medical treatment” does not include 
first aid treatment, even though 
provided by a physician or licensed or 
registered professional personnel. For 
further details and specific example of 
what is considered first aid treatment 
versus medical treatment, see OSHA 
2014, Recordkeeping and Reporting 
Guidelines for Federal Agencies. 

(o) The term “recordable occupational 
injuries or illnesses” means any 
occupational injuries or illnesses which 
result in: 

(1) Occupational-related deaths 
regardless of the time between injury 
and death, or the length of illness; 

(2) Nonfatal occupational illnesses; or 
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(3) Nonfatal occupational injuries 
which involve days away from work or 
medical treatment. 
(p) [Reserved] 


e * 


2. By revising Subpart I of Part 1960 to 
read as follows: 


Subpart I—Recordkeeping and Reporting 

Requirements 

Sec. 

1960.66 Purpose, scope and general 
provisions. 

1960.67. Record or log of occupational 
injuries and illnesses. 

1960.68 Supplementary record of 
occupational injuries and illnesses. 

1960.69 Annual Summaries of Federal 
Occupational Injuries and Illnesses. 

1960.70 Reporting of serious accidents. 

1960.71 Location and utilization of records 
and reports. 

1960.72 Access to records by Secretary. 

1960.73 Retention of records. 

1960.74 Agency annual reports. 

1960.75—1960.77 [Reserved] 


Authority: Sec. 19 and 24 of the 
Occupational Safety and Health Act of 1970 
(84 Stat. 1609, 1614; 29 U.S.C. 668, 673); 
Secretary of Labor's Order No. 9-83 (48 FR 
35736); Executive Order 12196. 


Subpart I—Recordkeeping and 
Reporting Requirements 


§ 1960.66. Purpose, scope and general 
provisions. 

(a) The purpose of this subpart is to 
establish uniform requirements for the 
collection and compiletion by agencies 
of occupational safety and health data, 
for proper evaluation and necessary 
corrective action and to assist the 
Secretary in meeting the requirement to 
develop and maintain an effective 
program of collection, compilation, and 
analysis of occupational safety and 
health statistics. The term “incident” as 
hereinafter used in this subpart shall 
include all occupational injuries and 
illnesses. 

(b) In order to perform his duties 
under section 19 of the Act and 
Executive Order 12196, particularly with 
respect to providing the President with 
current information about the Federal 
agency safety and health program, it is 
necessary that the Secretary be 
promptly informed of serious incidents 
involving agency employees as provided 
in § 1060.70. Assistance to agencies in 
the investigation of such incidents is 
available pursuant to the provisions of 
Executive Order 12196 and this subpart. 

(c) Each agency shall utilize the 
information collected through its 
management information system to 
identify unsafe and unhealthful working 
conditions, and to establish program 
priorities. 


{d) The Department of Labor shall 
provide Federal agencies with the forms 
and instructions for meeting the 
recordkeeping specified in §§ 1960.67, 
1960.68, and 1960.69. 

(e) The provisions of this subpart are 
not intended to discourage agencies 
from utilizing recordkeeping and 
reporting forms which contain a more 
detailed breakdown of information than 
the forms provided by the Department of 
Labor. 

(f) Information required to be 
submitted to the Department of Labor by 
this subpart may be submitted on media 
processable by electronic data 
processing equipment provided that 
such data media comply with the 
requirements of the Office of Federal 
Agency Programs, U.S. Department of 
Labor. 

(g) Information concerning 
occupational injuries and illnesses or, 
accidents which, pursuant to statute or 
Executive Order, must be kept secret in 
the interest of national defense or 
foreign policy, shall be recorded on 
separate forms. Such records shall not 
be submitted to the Department of 
Labor, but may be used by the 
appropriate Federal agency in 
evaluating the agency's program to 
reduce occupational injuries, illnesses 
and accidents. 


§ 1960.67 Record or log of occupational 
injuries and lilinesses. 

(a) Each Federal agency shall 
maintain a record or log of all 
recordable occupational injuries and 
illnesses for each establishment. Except 
as provided in § 1960.71 (b) and (c), the 
log is to be maintained at the 
establishment. 

(b) Within six working days after 
receiving information on a recordable 
occupational injury or illness, 
appropriate information concerning such 
injury or illness shall be entered on the 
record or log. For this purpose, OSHA 
Form No. 200 or its equivalent, shall be 
used and shall be completed in the 
detail required by that form and the 
instructions contained therein. 

(c) As a minimum, any occupational 
injury or illness reported by an 
employee on a Form CA-1 or CA-2 
(except first aid cases) to the Office of 
Workers’ Compensation Programs 
(OWCP), Department of Labor, shall be 
considered recordable on the log. 


§ 1960.68 Supplementary record of 
occupational injuries and ilinesses. 

In addition to the record or log of 
occupational injuries and illnesses 
provided for under § 1960.67, each 
Federal agency shall maintain a 
supplementary record for each 
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occupational injury and illness. The 
record-shall be completed within six 
working days after the receipt of 
information that a recordable 
occupational injury or illness has 
occurred. For this purpose, OSHA Form 
No 101, or OWCP Forms CA-1 and CA- 
2, or the equivalent, shall be completed 
in the detail required by the forms and 
the instructions therein. 


§ 1960.69 Annual summaries of Federal 
occupational injuries and ilinesses. 

{a) Each Federal agency, on a fiscal 
year basis; shall compile an annual 
summary of occupational injuries and 
illnesses as prescribed in OSHA 
publication 2014. The summaries shall 
be based on the record or log of 
occupational injuries and illnesses 
maintained pursuant to § 1960.67. 

(b) At the agency's option, and 
consistent with the Privacy Act 
considerations and applicable 
bargaining agreements, the last page of 
the record or log of occupational! injuries 
and illnesses may be posted as the 
Annual Summary of Federal 
Occupational Injuries and Illnesses. 

(c) Each agency shall furnish the 
Department of Labor with a copy of its 
summary upon request of the Secretary. 


§ 1960.70 Reporting of serious accidents. 


(a) Within 48 hours after the 
occurrence of an employment accident, 
the head of the Federal agency shall 
report by telephone or telegraph to the 
Office of Federal Agency Programs: 

(1) Any occupational accident which 
is fatal to one or more employees; 

(2) Any occupational accident which 
results in the hospitalization of five or 
more employees; 

(3) Any occupational illness which 
results in death; 

(4) Any occupational accident 
involving both Federal and non-Federal 
employees which results in a fatality or 
the hospitalization of five or more such 
employees. 


Accidents not immediately reportable, 
but which result in death within six 
months of the date of the accident, shall 
be reported within 48 hours of the time 
the employer becomes aware of the 
death. 

(b) The report shall relate the 
circumstances of the accident, names of 
individuals involved, any actions taken 
by the agency, the number of fatalities, 
and/or injuries and illnesses and the 
extent of any injuries. The Secretary 
may require such additional information 
in writing or otherwise, as he deems 
necessary. 





§ 1960.71 Location and utilization of 
records and reports. 

(a) The provisions of this section, 
dealing with the availability of 
information compiled pursuant to this 
subpart, are designed to guide agencies 
in providing agency employees and their 
representatives with the basic 
information necessary to assure that 
they can actively participate in an 
agency safety and health program. The 
provisions of this section are also 
designed to encourage agencies to allow 
agency safety and health inspectors to 
have direct access to the accident, 
injury and illness records of the 
establishments they are inspecting in 
order thet they may better carry out 
their duties pursuant t6 subpart D of this 


part. 

(b) The log and supplementary 
records required by §§ 1960.67 and 
1960.68 shall be maintained at each 
establishment. Where, for reasons of 
efficient administration or practicality, 
an agency must maintain these records 
at a place other than at each 
establishment, such agency shall ensure 
that there is available at each 
establishment a copy of these records. 
These records shall be complete and as 
current as possible; in no case shall 
more than 45 days elapse after the 
recording of an illness or injury 
occurring in an establishment and the 
availability of records reflecting that 
injury or illness at that establishment. 

(c)(1) For agencies engaged in 
activities such as agriculture, 
construction, transportation, 
communication, and electric, gas and 
sanitary services, which may be 
physically dispersed, the log and 
supplementary records, or copies 
thereof, may be maintained at a place to 
which employees report each day. 

(2) For personnel who do not primarily 
report or work at a single establishment, 
and who are generally not supervised in 
their daily work, such as traveling 
employees, technicians, engineers, etc., 
the log and supplementary records, or 
copies thereof, may be maintained at the 
base from which personnel operate to 
carry out their activities. 

(d) Each Federal agency shall post a 
copy of its agency annual summary of 
Federal occupational injuries and 
illnesses for an establishment, as 
compiled pursuant to §§ 1960.67 or 
1960.69, at such esteblishment, not later 
than 45 calendar days after the close of 
the fiscal year or otherwise disseminate 
a copy of the annual summary for an 
establishment in written form to all 
employees of the establishment. Copies 
of the annual summary shall be posted 
for a minimum of 30 consecutive days in 
@ conspicuous place or places in the 


establishment where notices to 
employees are customarily posted. 
Where establishment activities are 
physically dispersed, the notice may be 
posted at the location to which 
employees report each day. Where 
employees do not primarily work at or 
report to a single location, the notice 
may be posted at the location from 
which the employees operate to carry 
out their activities. Each Federal agency 
shall take necessary steps to ensure that 
such summary is not altered, defaced, or 
covered by other material. 

(e) The head of each agency shall 
ensure access to establishment logs and 
annual summaries by the 
establishment's Occupational Safety 
and Health Committees, employees, 
former employees and employee 
representatives. 

(f) Agency safety and health 
inspectors shall also have access to 
accident, injury and health records 
maintained under this subpart and in 
accordance with the provisions of 
§ 1960.26{a)(1). 


§ 1960.72 Access to records by Secretary. 
The records required to be maintained 
under the provisions of this subpart 
shall also be available and made 
accessible to the Secretary or his 
authorized representative (including 
personnel of the National Institute for 
Occupational Safety and Health). 


§ 1960.73 Retention of records. 

The records and reports required to be 
maintained under the provisions of this 
subpart shall be retained by each 
agency for five years following the end 
of the fiscal year to which they relate, at 
any location including a Federal record 
retention center, to which the Secretary 
or his authorized representative would 
have reasonable access. In addition, 
records required by OSHA standards 
shall be retained in accordance with 
those standards. 


§ 1960.74 Agency annual reports. 

(a) The Act and E.O. 12196 require all 
Federal agency heads to submit to the 
Secretary an annual report on their 
agency's occupational safety and health 
program, containing such information as 
the Secretary prescribes. 

(1) Each agency shall submit to the 
Secretary by January 1 of each year a 
report describing the agency 
occupational safety and health program 
of the previous fiscal year, and 
objectives for the current year. The 
report shall include a summary of the 
agency's self-evaluation findings as 
required by § 1960.78{b). 

(2) The Secretary shall furnish 
guidelines to agency heads by January 1 
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each year concerning the preparation of 
this report for the coming fiscal year. 

(3) The agency reports shall be used in 
the preparation of the Secretary's report 
to the President. 

(b) The Secretary shall submit to the 
President by October 1 of each year a 
summary report of the status of the 
occupational safety and health of 
Federal employees, based on agency 
reports, evaluations of individual agency 
progress and problems in correcting 
unsafe and unhealthful working 
conditions, and recommendations for 
improving their performance. 


§§ 1960.75—1960.77 [Reserved] 


§ 1960.38 [Amended] 

3. Section 1960.38 in Subpart F is 
amended by changing the reference in 
paragraph (a) from § 1960.75 to 
§ 1960.74. 

[FR Doc. 64-1702 Filed 1-24-64; 8:45 am] 
BILLING CODE 4510-26-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-5-FRL 2512-4] 


Approval and Promutgation of 
Impiementation Plans; Wisconsin 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of final rulemaking. 


summary: As requested by the State, 
EPA is revising the Wisconsin State 
Implementation Plan (SIP) for Volatile 
Organic Compounds (VOC). The 
revision pertains to partial exemptions 
of methylene chloride (dichloromethane) 
and methyl chloroform (1,1,1- 
trichloroethane) from the volatile 
organic compound (VOC) control 
requirements contained in the current 
Wisconsin SIP. EPA is approving this 
exemption because it is consistent with 
EPA's policy on negligibly 
photochemically reactive organic 
compounds. 

DATE: This action is effective February 
24, 1984. 

ADDRESSES: Copies of this revision to 
the Wisconsin SIP are available for 
inspection at: The Office of the Federal 
Register, 1100 L Street, NW., Room 8401, 
Washington, D.C. 20408. 

Copies of the SIP revision, and other 
materials relating to this rulemaking are 
available for inspection at the following 
addresses: 

U.S. Environmental Protection Agency, 

Air and Radiation Branch, Region V, 
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230 South Dearborn Street. Chicago, 

Illinois 60604 
U.S. Environmental Protection Agency, 

Public Information Reference Unit, 401 

M Street, SW., Washington, D.C. 

20460 
Wisconsin Department of Natural 

Resources, Bureau of Air 

Management, 101 South Webster, 

Madison, Wisconsin 53707 

Written comments should be sent to: 
Gary Gulezian, Chief, Regulatory 
Analysis Section, Air Programs Branch 
(5AP-26), Environmental Protection 
Agency, Region V, 230 South Dearborn 
Street, Chicago, Illinois 60604. 

FOR FURTHER INFORMATION CONTACT: 
Uylaine E. McMahan, (312) 353-0396. 
SUPPLEMENTARY INFORMATION: In the 
August 17, 1983 (48 FR 37232) Federal 
Register, EPA proposed to approve two 
revisions to the Wisconsin SIP. These 
were: (1) A partial exemption from the 
VOC control requirements contained in 
the Wisconsin SIP for the use of the 
negligibly photochemically reactive 
organic compounds methylene chloride 
and methyl chloroform and (2) the sulfur 
dioxide (SO) control requirements for 
the City of Brokaw in Marathon County. 
EPA will take final action on the SO, 
portion of this proposal at a later date. 

Newly created section NR 
154.13(13)(e) of the Wisconsin 
Administrative Code exempts the use of 
methylene chloride and methy] 
chloroform from the requirements of 
section NR 154.13, except for 
subsections NR 154.13(1) (a) and {(b)., 
general air pollution provisions. A 
detailed discussion of this exemption 
and EPA's reasons for approval can be 
found in the Notice of Proposed 
Rulemaking. 

During the public comment period, no 
comments were submitted. Therefore, as 
proposed, EPA takes final action to 
approve Wisconsin's partial exemption 
of methylene chloride and methy! 
chloroform from the control 
requirements of the Wisconsin SIP. EPA 
is taking this action because deletion of 
these two compounds from the control 
strategy is consistent with EPA's policy 
on exempting negligibly 
photochemically reactive organic 
compounds from control (July 22, 1980, 
45 FR 48941; May 16, 1980, 45 FR 32424; 
June 4, 1979, 44 FR 32042; and July 8, 
1977, 42 FR 35314). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


Under section 307(b)(1) of the Act. 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
{See 307(b}{2).) 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead. 
Particulate matter, Carbon monoxide. 
Hydrocarbons, Intergovernmental 
relations, Incorporation by reference. 


Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Wisconsin was approved by the Director of 
the Federal Register on July 1. 1982. 


This notice is issued under authority 
of Sections 110 and 172 of the Clean Air 
Act, as amended (42 U.S.C. 7410 and 
7502). 


Dated: January 19, 1984. 
William D. Ruckelshaus, 
Administrator. 


PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 


Title 40 of the Code of Federal 
Regulations, Chapter I, Part 52 is 
amended as follows: 


Subpart YY—Wisconsin 


1. Section 52.2570 is amended by 
adding paragraph (c)(32) as follows: 


§ 52.2570 Identification of plan. 


* 7 7 . » 


(c) *e#e 

(32) On February 17, 1983, the 
Wisconsin Department of Natural 
Resources submitted the newly created 
section NR 154.13{13)(e) of Wisconsin's 
Administrative Code which partially 
exempts methylene chloride 
(dichloromethane) and methyl 
chloroform (1,1,1-trichloroethane) from 
the VOC control requirements contained 
in the Wisconsin SIP. The U.S. 
Environmental! Protection Agency is not 
rulemaking at this time on the sulfur 
dioxide control requirements for the City 
of Brokaw in Marathon County which 
were also contained in the February 17. 
1983, submittal. 
{FR Doc. 64-1991 Filed 1-24-64: 845 am] 
BILLING CODE 6560-50-M 


40 CFR Part 52 
{Docket No. 1374; A-2-FRL 2512-5] 
Approval and sane of 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SUMMARY: EPA is approving State 
Implementation Plan revisions 
submitted by the State of Connecticut. 
The intended effect of this action is to 
approve the demonstration of 
attainment and maintenance of the Lead 
National Ambient Air Quality Standard 
(NAAQS) as required under Section 110 
of the Clean Air Act. 


EFFECTIVE DATE: February 24, 1984. 


ADDRESSES: Copies of the submittal are 
available for public inspection at Room 
2111, JFK Federal Building, Boston, MA 
02203; Public Information Reference 
Unit, EPA Library, 401 M Street, SW, 
Washington, DC 20460; Office of the 
Federal Register, 1100 L Street, NW, 
Room 8401, Washington, DC 20408 and 
the Air Compliance Unit, Department cf 
Environmental Protection, State Office 
Building, Hartford, CT 06106. 


FOR FURTHER INFORMATION CONTACT: 
Betsy Horne, (617) 223-5130. 


SUPPLEMENTARY INFORMATION: On 
October 26, 1983 (48 FR 49521), EPA 
published a Notice of Proposed 
Rulemaking (NPR) for the Connecticut 
lead attainment and maintenance plan. 
After due notice and public hearing, the 
adopted Connecticut plan was 
submitted on October 18, 1983. It 
includes air quality data, a mobile 
source emissions inventory (there are no 
major stationary sources of lead), an 
attainment demonstration and new 
source review procedures. 

A detailed discussion of the revisions 
and the rationale for EPA's proposed 
parallel approval are explained in the 
NPR and will not be restated here. The 
final Connecticut submittal was 
identical to the draft plan on which EPA 
published proposed approval. No public 
comments were received on the NPR so 
EPA is affirming the approval proposed 
in the October 26, 1983 Notice. 


Final Action 


EPA is approving Connecticut's Lead 
Attainment and Maintenance Plan. 





The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements 
(see 307(b}(2)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, and Intergovernmental 
relations, Incorporation by Reference. 

Authority: Sections 110{a) and 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 7410{a) 
and 7601(a)). 

Note.—Incorporation by Reference of the 
State Implementation Plan for the State of 
Connecticut was approved by the Director of 
the Federal Register on July 1, 1982. 


Dated: January 19, 1984. 
William D. Ruckelshaus, 
Administrator. 


PART 52—{AMENDED] 


Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart H—Connecticut 


1. Section 52.370, paragraph (c) is 
amended by adding paragraph (31) as 
follows: 


§$ 52.370 identification of plan. 


* + * * * 


{c) eee 

(31) Revisions demonstrating the 
attainment and maintenance of the lead 
standard were submitted on October 18, 
1983. 


[FR Doc. 84-1992 Filed 1-24-84; 8:45 am] 


40 CFR Part 52 


[EPA Docket No. AW600-604VA; A-3-FRL 
2512-3] 


1982 Ozone and Carbon Monoxide 
State Implementation Pian for the 
Commonwealth of Virginia 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA today approves the 1982 


State Implementation Plan (SIP) revision 
for the Commonwealth of Virginia, 
except for the Inspection and 
maintenance (I/M) portion. This SIP 
revision provides for attainment of the 
primary National Ambient Air Quality 
Standard (NAAQS) for Ozone (O3) and 
Carbon Monoxide (CO) as required 
under Part D of the Clean Air Act 
Amendments of 1977. Except for the I/ 
M, the SIP revision meets all 
requirements of the Clean Air Act and 
EPA policy. EPA will complete final 
action on Virginia's I/M program in the 
near future. 

EFFECTIVE DATE: February 24, 1984. 


ADDRESSES: Copies of the revision and 
accompanying documents are available 
during normal business hours at the 
following offices: 

U.S. Environmental Protection Agency, 
Region III, Air Management Branch, 
Curtis Building, Second Floor, Sixth & 
Walnut Streets, Philadelphia, PA 
19106, ATTN: Harold A. Frankford 

Virginia State Air Pollution Control 
Board, Room 801, Ninth Street Office 
Building, Richmond, VA 23219, ATTN: 
John M. Daniel, Jr. 

Public Information Reference Unit, 
Room 2922, EPA Library, U.S. 
Environmental Protection Agency, 401 
M Street, SW., Washington, DC 20460 

The Office of the Federal Register, 1100 
L Street, NW., Room 8401, 
Washington, DC 20408. 

FOR FURTHER INFORMATION CONTACT: 

Harold A. Frankford (3AW13) at the 
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EPA, Region III address above or 
telephone 215/597-8392. 
SUPPLEMENTARY INFORMATION: 


L. Requirements for States to Submit 
SIPs 


The Clean Air Act Amendments of 
1977 added a new Part D to Title I of the 
Act. Under this Part, the States had to 
revise their SIPs for all nonattainment 
areas and submit the revision to EPA by 
January 1, 1979 (Sections 171-178 of the 
Clean Air Act; Section 129(c) 
(uncodified) of Pub. L. 95-95. The 
revised plan had to provide for 
attainment by December 31, 1982, except 
in the case of Os or Carbon Monoxide, 
where an extension of the deadline up to 
December 31, 1987 was possible if States 
could demonstrate they could not meet 
the December 31, 1982 deadline. States 
which requested and were granted 
deadline extensions were required to 
submit a second SIP revision providing 
for attainment by the new deadline. 


Il. Virginia Submittals 


The Commonwealth of Virginia had 
submitted a number of draft submittals 
between October 19, 1982 and 
November 3, 1982 which constituted its 
1982 Ozone/CO SIP. All of these draft 
submittals, except the October 21, 1982 
submittal of administrative procedures 
which did not need to undergo a public 
hearing and review prior to adoption, 
were subject to Statewide Public - 
Hearings on December 16, 1981 and 
April 19, 1982. An additional public 
hearing was held on September 10, 1982 
in Fairfax. 

EPA reviewed these submittals 
concurrently under the “parallel 
processing” procedures. On February 3, 
1983, 48 FR 5124, EPA proposed 
approval of the draft Virginia SIP 
revisions. Virginia has since formally 
submitted all of the required elements of 
the 1982 Part D plan. The formal 
submittal did not substantively change 
from the draft versions. 

The following chart summarizes the 
formal submission dates for the various 
portions of the Virginia SIP: 


Air Quality Plan for the Northem Virginia Nonattainment Ar@8...i.e.cv.vensensneuesensnenesesssntetstntnesentntneseseneenste 


Washington Meiropofitan 
Amendments to State Volatile Organic 


Ill. Description of Virginia Ozone SIP 


Ozone is formed from various 
precursors, primarily oxides of nitrogen, 
and a class of hydrocarbons called 
“reactive volatile organic compounds” 


(VOCs). VOC emissions are controlled 
to reduce ozone concentrations. 

The Commonwealth has only one 
nonattainment area, Northern Virginia, 
which cannot demonstrate attainment 


by December 31, 1982. The ozone 
modeling analysis indicates that a 46 
percent emission reduction will be 
needed to eliminate violations of the 
Ozone Standard in this area. 
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The 1962 Virginia SIP for O; combines 
a mix of stationary and mobile source 
strategies to achieve these necessary 
reductions. It is divided into six 
sections: 

—Enmissions Inventory, 
—Demonstration of Attainment/ 

Modeli 
pane Further og (RFP). 
—Stationary Source Contro 
—Transportation Control ett and 
—inspection and Maintenance. 

The current plan demonstrates a VOC 
emission reduction of 118 tons per day 
by 1987, leaving an additional reduction 
of 40 tons per day needed to attain the 
standard. Emission reduction targets 
were agreed upon by the three 
jurisdictions to achieve the needed 40 
tons. Virginia's target is 16 tons per day. 
The control measures in Virginia’s 1982 
ozone SIP will reduce VOC emissions by 
8.9 tons per day. 

This leaves a shortfall in 1987 of 7.1 
tons per day. Virginia has committed to 
evaluate a mix of additional control 
measures, including Stage II Vapor 
Recovery, and to implement regulations 
in order to achieve the additional 7.1 
tons per day reduction. The schedule for 
and commitment to develop additional 
regulations to ensure attainment in 1987 
is discussed in the February 3, 1983 
proposed rulemaking notice. The current 
schedule submitted by Virginia requires 
that final selection of stationary source 
control measures be completed by July 
1, 1985. However, due to the tight 
schedule between selection of measures 
and implementation of these measures 
to ensure attainment by December 31, 
1987, EPA may be required to impose 
immediate funding and growth 
restrictions if the Commonwealth does 
not complete its selection of measures 
by July 1, 1985. 


IV. Description of the Inspection and 
Maintenance (I/M) Program 

On February 3, 1983, 48 FR 5124, EPA 
stated that Virginia must submit a 
complete analysis of its I/M program in 
order for the Agency to finalize its 
determination of the overall 
effectiveness of Virginia's I/M program. 
On September 1, 1983, Virginia informed 
EPA by letter that it will complete the 
required analysis by December 31, 1983, 
and will implement any necessary 
adjustments by April 1, 1984 to ensure 
the required emissions reductions in 
1987. Therefore, EPA will complete final 
action on Virginia's total I/M program in 
the near future. 


V. Description of the Carbon Monoxide 
(CO) SIP 


Transportation sources, particularly 
the automobile, are responsible for most 


regional CO emissions. CO is monitored 
at 10 sites throughout the region. 
However, no monitors measuring 
congested intersections are located in 
the Virginia or Maryland portions of the 
Washington, D.C. metropolitan area. 
Violations of the 8 hour CO standard 
have been recorded and areas of high 
traffic density are designated 
nonattainment for CO. The attainment 
date for the Northern Virginia area is 
December 31, 1987. 

Carbon Monoxide concentrations are 
expected to decrease significantly by 
1987 due to a continuation of the Federal 
Motor Vehicle Control Program and 
implementation of the vehicle Inspection 
and Maintenance (I/M) program. A “hot 
spot” analysis was performed by the 
Metropolitan Washington Council of 
Governments that modeled selected 
intersections using the Intersection 
Midblock Model (IMM). This detailed 
modeling analysis, which demonstrates 
attainment at local “hot spot” 
intersections, is a part of the State plan. 
The plan also contains an adequate 
demonstration of Reasonable Further 
Progress (RFP). This material satisfies 
the EPA criteria. The formal! State 
submittal addresses all items necessary 
for an approvable CO plan. 


VI. Response to Comments 


New York State submitted comments 
regarding EPA's proposed actions on the 
1982 O; SIPs of Ky., Ind., Iil., Del., Md., 
Mi., Mo., N.J., N.Y., Ohio, Pa., D.C., Tex., 
Va., and Wis. New York State’s 
comments have been considered by EPA 
when determining what final action to 
take on Virginia's submittal. New York's 
comments were the only comments 
received regarding that submittal. 
Because of the large geographic area 
addressed by these comments, EPA has 
responded to the points raised by New 
York in a separate technical support 
document located in the Region’s 
rulemaking docket. 

NRDC also commented on the use of 
schedules in 1982 SIPs. A response to 
this comment is also available at the 
Regional Office. 


VIl. Plan Review 


EPA has determined that all portions 
of Virginia’s 1983 Part D SIP submittal 
except the I/M program meet the 
requirements of Section 110 and Part D 
of the Clean Air Act and 40 CFR Part 51. 
EPA has made this determination using 
the criteria published in the Federal 
Register on January 22, 1981, 46 FR 
7182.* EPA's review is documented in a 


* These criteria supplement the “General 
Preamble” for SIP revisions for nonattainment 
areas. The “General! Preamble” appeared in the 
Federal Register on April 4, 1979 (44 FR 20372). 


technical support document which is 
available at the offices listed under 
“g@DDRESSES” above. EPA has not yet 
made a final determination on the 1/M 
program. 


VIII. Rulemaking Action 


EPA approves all portions of 
Virginia's 1982 SIP revision for 
attainment of the O; and CO standards 
except the I/M program. EPA is 
amending 40 CFR Part 52.2420 
{Identification of Plan) of Subpart VV 
(Virginia) to incorporate the approved 
portions of this SIP revision into the 
Virginia SIP. 


IX. General 


Under Section 307(b)({1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by February 24, 1984. 
This action may not be challenged later 
in proceedings to enforce its 
requirements (See 307(b)(2)). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations, Incorporation by reference. 

Authority: 42 U.S.C. 7401-7628. 

Dated: January 19, 1984. 

William D. Ruckelshaus, 
Administrator. 

Note.—Incorporation by reference of the 
State Implementation Plan for the 
Commonwealth of Virginia was approved by 
the Director of the Federal Register on July 1, 
1982. 


PART 52—{ AMENDED] 


Part 52 of Title 40, of the Code of 
Federal Regulations is amended as 
follows: 


Subpart VV—Virginia 
1. Section 52.2420 is amended by 


adding paragraphs (c)({74), (c){75), 
(c)(78), and (c)(79) to read as follows: 


§ 52.2420 identification of pian. 

(c} *e* 

(74) Amendments to Sections 1.02; 
2.04(a); 2.14; 2.32(c); 2.33(j); 2.34(g); 4.02 
(f) and (g); 4.54; 4.55; 4.56; 4.57; 4.94; 
5.02(f); 8.02(0); and Appendix J, Part II, 
Sections a.2. and d.2; submitted on 
December 27, 1982 by the 
Commonwealth of Virginia. 





(75) Amendments to Sections 4.56, 
5.02({a), and 5.15; submitted on January 5, 
1983 by the Commonwealth of Virginia. 


* . 7 * * 


(78) The Washington Metropolitan Air 
Quality Plan for the Northern Virginia 
Nonattainment Area for Ozone and 
Carbon Monoxide Air Quality 
Standards submitted by the Virginia 
State Air Pollution Control Board on 
January 12, 1983. 

(79) Amendments to Appendix I of the 
Virginia Regulations for the Contro! and 
Abatement of Air Pollution consisting of 
confirmation of local government 
commitments by Fairfax County and 
Loudoun County to implement the 
Northern Virginia Nonattainment plan; 
submitted on December 3, 1982 by the 
Virginia State Air Pollution Control 
Board. 


[FR Doc. 84-1990 Filed 1-24-64; 8:45 am] 
BILLING CODE 6560-50-¢ 


40 CFR Part 52 
[A-6-FRL 2512-8] 
Revision to Oklahoma Regulation 1.5— 


AGENCY: Enviromental Protection 
Agency. 
ACTION: Final rulemaking. 


SUMMARY: This action approves a 
revision to the State of Oklahoma Air 
Quality Control Implementation Plan 
which was submitted by the Governor 
on February 8, 1983. Specifically, the 
State revised Regulation 1.5—Reports 
Required: Excess Emissions During 
Startup, Shutdown and Malfunction of 
Equipment to ensure the use of the 
enforcement discretion approach by the 
State and to meet EPA's criteria for a 
malfunction regulation. Prior to this 
submittal, the State submitted a letter of 
clarification to Regulation 1.5 on 
October 18, 1982, in response to a 
preliminary review by EPA. The State 
submitted another letter of clarification 
on May 24, 1983. The proposed approval 
we: published on October 12, 1983, at 48 
FR 46392. One comment was received 
which supports EPA's action. 
EFFECTIVE DATE: Effective on February 
24, 1984. 
ADDRESSES: Incorporation by reference 
material is available for inspection 
during normal business hours at the 
following locations: 
Environmental Protection Agency, Air 
_ and Waste Management Division, Air 
Branch, State Implementation Plan 


Section, 1201 Elm Street, Dallas, 

Texas 75270 
Environmental Protection Agency, 

Public Information Reference Unit, 

EPA Library, 401 M Street, SW., 

Washington, D.C. 20460 
The Office of the Federal Register, Rm. 

8401, 1100 L Street, NW., Washington, 

D.C. 20460 
Oklahoma State Department of Health, 

Air Quality Service, 1000 Northeast 

10th Street, Oklahoma City, Oklahoma 

73152 
FOR FURTHER INFORMATION CONTACT: 
Kathryn M. Griffith, Air and Waste 
Management Division, Air Branch, State 
Implementation Plan Section, 1201 Elm 
Street, Dallas, Texas 75270, (214) 767- 
9853. 

SUPPLEMENTARY INFORMATION: On 
February 8, 1983, the Governor of 
Oklahoma submitted a SIP revision to 
Regulation 1.5 (Reports Required: Excess 
Emissions During Startup, Shutdown 
and Malfunction of Equipment), as 
revised on June 1, 1981. EPA reviewed 
the State’s submittal and developed an 
evaluation report ! in accordance with 
the minimum criteria established by the 
EPA policy memorandum dated, 
September 28, 1982 (Policy on Excess 
Emissions During Startup, Shutdown, 
Maintenance and Malfunctions) and the 
clarification memorandum dated 
February 15, 1983. This evaluation report 
is available for inspection by interested 
parties during normal business hours at 
the EPA Region 6 office and the other 
address listed above. 

EPA believes that Oklahoma’s 
Regulation 1.5 is consistent with EPA's 
malfunction policy. EPA's basic criterion 
in reviewing malfunction regulations is 
that the regulations must not provide for 
an automatic exemption during a 
maintenance/malfunction episode. The 
State’s response to automatic 
exemptions as stated in their letter of 
clarification dated, May 24, 1983, is ‘the 
mere providing of the information 
mandated in Sections 1.5{c)(2) (A), (B), 
and (C) does not exempt the facility 
from enforcement of the violation. The 
violation can be pursued if the Chief 
(i.e., The Department) is not satisfied 
that excess emissions were not 
unavoidable.” This is interpreted as the 
Chief exercising his enforcement 
discretion depending on the 
circumstances surrounding the excess 
emissions rather than an automatic 
exemption. The State will use the 
information submitted in response to the 
requirements of Regulation 1.5 to 


1 EPA Evaluation Report for Oklahoma 
Regulation 1.5—Reports Required: Excess Emissions 
During Startup, Shutdown and Malfunction of 
Equipment. 
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determine whether enforcement action 
is appropriate. 

The policy memoranda list 5 other 
criteria which a State’s malfunction 
regulation must meet and they are: 


(1):To the maximum extent practicable, the 
air pollution control equipment, process 
equipment, or processes were at all times 
maintained and operated, in a manner. 
consistent with good practice for minimizing 
emissions; 

Regulation 1.5—This criterion is met under 
Section 1.5(e)(2)(H), along with the October 
18, 1982, clarification letter. The State stated 
that “it is the intent that Section 1.5(e)(2)(H) 
allows the Chief of the Air Quality Service to 
require the submission of preventive 
maintenance plans necessary to prevent, 
detect and correct malfunctions of 
equipment.” EPA interprets this to include 
documentation on process equipment or 
processes. 

(2) Repairs were made in an expeditious 
fashion when the operator knew or should 
have known that applicable emission 
limitations were being exceeded. Off shift 
and overtime labor must have been utilized 
to insure that such repairs were made as 
expeditiously as possible; 

Regulation 1.5—This criterion is met under 
Section 1.5(c)(2)(B), along with the October 
18, 1982, clarification letter. The State 
indicated that “sources are also required to 
demonstrate to the satisfaction of the Chief of 
the Air Quality Service in a timely manner 
that measures such as off-shift and overtime 
labor have been used to effect repairs and 
minimize emissions.” 

(3) The amount and duration of the excess 
emissions (including any bypass) were 
minimized to the maximum extent practicable 
during periods of such emissions; 

Regulation 1.5—This criterion is met under 
Sections 1.5(e)(2) (B), (C), and (G). 

(4) All possible steps were taken to 
minimize the impact of the excess emissions 
on ambient air quality; and 

Regulation 1.5—This criterion is met under 
Sections 1.5(c)(2)(B) and 1.5(e)(2) (F) and (G). 

(5) The excess emissions are not part of a 
recurring pattern indicative of inadequate 
design, operation or maintenance. 

Regulation 1.5—This criterion is met under 
Sections 1.5(c)(2)(C) and 1.5(f}(2)(C). 


The State was asked to clarify excess 
emissions during scheduled 
maintenance under Section 1.5(c) 
Notification Requirements. Their May 
24, 1983, clarification letter states that 
“It is the intent of this regulation to 
allow the Chief not to pursue 
enforcement of violations due to 
removing control equipment from 
operation to perform maintenance 
The regulation requires that pollution 
control equipment maintenance be 
accomplished to the extent possible 
when the process is shut down.” As the 
regulation is written and interpreted by 
the State, excess emissions during 
scheduled maintenance are not excused. 
However, in using the enforcement 


ef 
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discretion approach, the State may 
conclude from an examination of the 
facts surrounding the event that no 
enforcement action is appropriate. If 
EPA takes a different view of the facts 
and believes that enforcement action is 
necessary because of the excess 
emissions, EPA still has the legal 
authority to take that action. 

The State was also asked to,clarify 
Section 1.5(f) Excesses Resulting From 
Engineering Limitations. Their May 24, 
1983, clarification letter states “This 
section does not grant automatic 
exemptions. This section is designed to 
reduce the administrative burden on 
process startup/shutdowns. There are 
some processes that invariably will emit 
excess emissions during this phase of 
their operation. . . The approach 
requires prior approval, but upon 
approval allows the source to report 
these occasions on a quarterly basis. 
Thus, the State can review quarterly the 
occurrences to assure that excessive 
startup/shutdowns are not occurring. If 
excessive startup/shutdowns are 
occurring, the State will take 
appropriate action.” EPA accepts this 
interpretation. 

In the October 12, 1983, Federal 
Register Notice, EPA solicited public 
comment. Only one comment was 
received and it was in support of the 
proposed approval. 

Regulation 1.5 along with the 
clarification letter dated, October 18, 
1982, and May 24, 1983, meets all of 
EPA's minimum criteria for an 
approvable malfunction regulation. 
Based on this, EPA is hereby approving 
Regulation 1.5. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(b)(2).) 

Incorporation by reference of the 
State Implementation Plan for the State 
of Oklahoma was approved by the 
Director of the Federal Register on July 
1, 1982. 

This notice of final rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act, as amended, 42 
U.S.C. 7410. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 


Hydrocarbons, Intergovernmental 

relations. Incorporation by Reference. 
Dated: January 19, 1984. 

William D. Ruckelshaus, 

Administrator. 


PART 52—{ AMENDED] 


Part 52 of Chapter 1, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 


Subpart LL—Oklahoma 


1. In § 52.1920, (c) is amended by 
adding paragraph (30) as follows: 


§ 52.1920 identification of action. 


° = « * * 


(c) ane 

(30) Revision to Oklahoma Regulation 
No. 1.5—Reports Required: Excess 
Emissions During Startup, Shutdown 
and Malfunction of Equipment was 
submitted by the Governor on February 
8, 1983. Letters of clarification were 
submitted by the State on October 18, 
1982 and May 24, 1983. 
{FR Doc. 84-1994 Filed 1-24-84; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 162 
[OPP-250049; PH-FRL 2509-2) 


Pesticide Products; Effective Date for 
Conditional Registration 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final Rule; Confirmation of 
Effective Date. 


summanry: As required by section 
25(a)(4) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
EPA submitted a final regulation 
establishing procedures for the 
conditional registration of pesticide 
products which are identical or 
substantially similar to those currently 
registered, and the conditional 
registration of new uses of existing 
pesticides by EPA to both Houses of 
Congress for review prior to the 
regulation taking effect. The regulation 
was published in the Federal Register of 
July 26, 1983 (48 FR 34000). The minimum 
60-day period for Congressional review 
ended on November 10, 1983. 


DATE: The regulation became effective 
on November 10, 1983. 

FOR FURTHER INFORMATION CONTACT: 
By mail: Jean Frane, Registration 
Division (TS-767C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460, Office location and 
telephone number: Rm. 1114C, CM#2, 


1921 Jefferson Davis Highway, 
Arlington, VA, (703-557-0592). 
SUPPLEMENTARY INFORMATION: EPA 
issued a final regulation, which was 
published in the Federal Register of July 
26, 1983 (48 FR 34000), under section 3 of 
FIFRA. The regulation established 
procedures for the conditional 
registration of pesticide products which 
are identical or substantially similar to 
those currently registered, and the 
conditional registration of new uses of 
existing pesticides, by the Agency. The 
rule also replaced current regulations on 
conditional registration that the Third 
Circuit Court of Appeals found had been 
issued without adequate notice and 
comment. However, as required by 
section 25({a)(4) of FIFRA, the regulation 
could not take effect until it had been 
submitted to both Houses of Congress 
for a period of 60 days of continuous 
Congressional session, as defined by 
section 25{a)(4). Since it was not 
possible to predict an exact date on 
which the Congressional review period 
would end, the preamble to the final 
regulation stated that EPA would issue a 
separate Federal Register notice after 
the review period was over announcing 
the effective date of the regulation. On 
November 10, 1983, 60 days of 
continuous Congressional session 
elapsed. 

Accordingly, the final regulation 
promulgated on July 26, 1983 (48 FR 
34000), became effective on November 
10, 1983. 


(Sec. 25, as amended, Pub. L. 96-539, 94 Stat. 
3195 (7 U.S.C. 136)) 


List of Subjects in 40 CFR Part 162 


Administrative practice and 
procedure, Intergovernmental relations, 
Labeling, Packaging and containers, 
Pesticides and pests. 

Dated: January 12, 1984. 

John A. Moore, 

Assistant Administrator for Pesticides and 
Toxic Substances. 

[FR Doc. 84-1449 Filed 1-24-84: 8:45 am} 

BILLING CODE 6560-50-M 


40 CFR Part 180 


[PP 3E2890/R636 PH-FRL 2510-8) 


Tolerances and Exemptions From 
Tolerances for Pesticide Chemicals in 
or on Raw Agricultural Commodities; 
Dimethoate 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 





SUMMARY: This rule establishes a 
tolerance for combined residues of the 
insecticide dimethoate and its oxygen 
analog in or on the raw agricultural 
commodity lentiles. This regulation was 
requested in a petition submitted by the 
Interregional Research Project No. 4 (IR- 
4). 

EFFECTIVE DATE: Effective on January 25, 
1984. 

ADDRESS: Written objections may be 
submitted to the : Hearing Clerk (A-110), 
Rm. 3708, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Donald Stubbs, Emergency Response 
and Minor Use Section (TS—767C), 
Registration Division, Environmental 
Protection Agency, Rm. 716B, CM #2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202 (703-557-1192). 
SUPPLEMENTARY INFORMATION: EPA 
issued a proposed rule published in the 
Federal Register of November 23, 1983 
(48 FR 52951), announcing that the 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University, New Brunswick, NJ] 08903, 
had submitted pesticide petition 3E2890 
to EPA on behalf of the IR-4 Technical 
Committee and the Agricultural 
Experiment Station of Idaho. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for the 
combined residues of the insecticide 
dimethoate (O,O-dimethy] S-{N- 
methylcarbamoylmetuyi) 
phosphorodithioate) including ‘its 
oxygen analog (O,O-dimethyi S-{N- 
methylcarbamoylmethyl) 
phosphorothioate) in or on the raw 
agricultural commodity lentils at 2.0 
parts per million (ppm). 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The scientific data submitted in the 
petition and other relevant material 
have been evaluated and discussed in 
the notice of proposed rulemaking. 


The pesticide is considered useful for 
the purpose for which the tolerance is 
sought. It is concluded that the tolerance 
would protect the public health and is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. If a hearing is requested, the 
objections must state the issues for the 
hearing and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


(Sec. 408(d)(2), 68 Stat. 512 (21 U.S.C. 

346a(d)(2))) 

List of Subjects in 40 CFR Part 180 
Administrative practice and 


procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: January 11, 1984. 
Edwin L. Johnson, 


Director, Office of Pesticide Programs. 


PART 180—{ AMENDED] 


Therefore, 40 CFR 180.204 is amended 
by adding and alphabetically inserting 
the raw agricultural commodity lentils, 
to read as follows: 


§ 180.204 Dimethoate including its oxygen 
analog; tolerances for residues. 


* * * * ” 


[FR Doc. 84-1899 Filed 1-24-84; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 351 
[Docket No. 31129-227] 


Whaling; International Whaling 
Commission 


Correction 


In FR Doc. 84-625 beginning on page 
1522 in the issue of Thursday, January 
12, 1984, make the following corrections 
to Tables 1 through 3 of Subpart C: 

1. On page 1523, Table 1, make the 
following changes: 

a. Under Minke, Catch limit, the entry 
for Newfoundland-Labrador Stock 
should have been a dot instead of “0”, 
and the entry for Canadian East Coast 
Stock should have been “0”, instead of 
a dot. 

b. Under Fin, Catch limit, the entry for 
North Atlantic: Whole region should 
have been dot instead of “PS”, and the 
entry for Newfoundland-Labrador Stock 
should have read “0” instead of a dot. 

c. Under Humpback classification, the 
entry for Arctic should have been a dot 
instead of a line of leaders. 

d. Under Right bowhead, pigmy right 
classification, the entries for Areas I 
through VI should have each read “PS”, 
and the entry for North Atlantic: Whole 
region, should have read “PS” instead of 
a dot. 

e. Under Gray, Classification, the 
entries for Areas IV through VI should 
have each been dots instead of “PS”. 

f. In footnote 7 at the bottom of the 
page, “taken aborigines” should have 
read “taken by aborigines”. 

2. On page 1523, Table 2, insert dashes 
in the column for Classification for the 
following entries: South Atlantic Stock, 
South African Inshore Stock, Peruvian 
Stock, East China Sea Stock, and 
Northern Indian Ocean—1984 season. 

3. Also on page 1523, Table 3, Under 
Sperm, Catch limit, the entry for North 
Pacific: Western Division, now reading 
“42” should have read “—*2”. 


BILLING CODE 1505-01-M 





Proposed Rules 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 


Organization and Operations of 
Federal Credit Unions; Request for 
Comments on Rules Governing a 
Federal Credit Union’s Ownership of 
Fixed Assets 


AGENCY: National Credit Union 
Administration (NCUA). 

ACTION: Request for comments on 
§ 701.36 of NCUA Rules and 
Regulations. 


SUMMARY: The National Credit Union 
Administration is soliciting comments 
on whether, and to what extent, it 
should modify its requirements 
governing a Federal Credit Union's 
Ownership of Fixed Assets. Section 
107({4) of the Federal Credit Union Act 
states that a Federal credit union has 
the power to purchase, hold, and 
dispose of property necessary or 
incidental to its operations. Section 
701.36 of the National Credit Union 
Administration Rules and Regulations 
requires Federal credit unions having 
aggregate assets of $2 million or more to 
obtain the written approval of the 
Administration when aggregate 
investments in fixed assets will exceed 
5 percent of the credit union's total 
assets, or when it exceeds a 
preapproved investment limit that has 
been authorized by the National Credit 
Union Administration. The request for 
authorization for such an investment 
must be supported by certain statements 
and reports. The rule has other 
provisions which impose limitations on 
all Federal credit unions as to the 
accounting for the purchase, helding, 
and disposal of fixed assets, the 
obtaining of property for future 
expansion, and the disposal of 
“abandoned premises”. The existing rule 
also pro} ibits all Federal credit unions 
from ace iring real property for use as 
premises from directors, members of the 
supervisory and credit committees, 


officials and employees, their spouses or 
members of their immediate families 
without the prior written approval of 
NCUA. 

DATES: Comments must be received on 
or before May 21, 1984. 

appress: Send comments to Rosemary 
Brady, Secretary, National Credit Union 
Administration Board, 1776 G Street, 
NW., Washington, D.C. 20456. 

FOR FURTHER INFORMATION CONTACT: 
Layne L. Bumgardner, Director, 
Department of Supervision and 
Examination or Mike Fischer, Director, 
Division of Supervision, at the above 
address. Telephone numbers: (202) 357— 
1065 (Mr. Bumgardner and Mr. Fischer). 
SUPPLEMENTARY INFORMATION: 


Background 

Section 701.36 of the NCUA Rules and 
Regulations currently requires all 
Federal credit unions, having aggregate 
assets of $2 million or more to seek 
written approval of the NCUA when its 
total investments in fixed assets will 
exceed 5 percent of total assets or its 
previously NCUA approved fixed assets 
investment limit. The rule requires those 
Federal credit unions to submit specific 
reports and statements in support of 
their request. The following is a 
summary of the requests received, 
approved and disapproved during the 
period of time the rule has been in 
effect: 


Portions of the current rule have 
applicability to all Federal credit unions, 
regardless of asset size. Currently, all 
Federal credit unions, having fixed 
assets, are subject to specific fixed asset 
accounting requirements such as 
amortization periods, depreciation 
methods, estimated useful lives, and 
maximum salvage values. They are aiso 
subject to requirements relating to the 
disposal of “abandoned premises” and 
property acquired for future expansion. 
The existing rule prohibits all Federal 
credit unions from acquiring real 
property for use as premises from 
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directors, members of the supervisory 
and credit committees, officials and 
employees, their spouses or members of 
their immediate families without prior 
written approval of NCUA. 

As part of the NCUA Board's on-going 
review of the National Credit Union 
Administration Rules and Regulations, 

§ 701.36 of those regulations is being 
reviewed. A preliminary review has 
been made of those Federal credit 
unions that have fixed assets as 
opposed to those that do not. The study 
consisted primarily of a review of the 
financial performance of those Federal 
credit unions that have $250,000 in total 
assets or more. It included a review of 
various fixed asset acquisitions and 
disposals which are known to have 
threatened the future of the credit 
unions involved in the transactions. The 
review brought forth supportive 
evidence, over the time during which the 
rule has been in effect, that indicates 
that perhaps Federal credit unions with 
assets of $1,000,000 or more should also 
be covered by the rule. 

Federal credit unions with assets of 
$1,000,000 or more and a ratio of fixed 
assets to total assets of more than 5 
percent tend to represent a greater risk 
of loss to the National Credit Union 
Administration Share Insurance Fund 
(NCUSIF) than do other Federal credit 
unions. These Federal credit unions 
have a history of lower average net 
earnings after dividends and statutory 
reserve transfers. They also experience 
adverse financial performance trends 
such as historically lower capital to 
asset ratios, higher operating expense to 
assets ratios, and lower average net 
income to average asset ratios than 
those Federal credit unions that either 
have no fixed assets or aggregate fixed 
assets equal to 5 percent or less of total 
assets. 

Tables No. 1, 2, and 3 provide data 
that reveal these adverse historical 
trends. The tables are divided into three 
asset categories; FCU’s with total assets 
of: (1) $2 million or more; (2) $1,000,000 
to $1,999,999; and (3) $250,000 to 
$999,999. Each table covers the Call 
Reporting periods during which Section 
701.36 of the NCUA Rules and 
Regulations has been in effect from 
yearend 1979 through midyear June 1983. 
Each year's data is subdivided into fixed 
assets ratios of: (1) Greater than 5 
percent; (2) 0.10 percent to 5 percent; (3) 
less than 0.10 percent. 





As credit unions contine to grow, 
more and more boards of directors of 
credit unions are being confronted with 
decisions to buy, rent, or lease assets for 
their credit union's operations. In some 
instances, because of economic 
pressures, they are also being 
confronted with decisions to sell non- 
income producing assets to remain 
competitive with other financial 
institutions. Such decisions sometimes 
involve sale-and-leaseback 
arrangements in which the credit union 
sells its fixed assets (building, computer 
hardware, and etc.), leasing back a 
portion, or all of those assets, for the 
purpose of acquiring additional 
operating capital and profits from their 
sale. 

The purchase of a credit union 
building or other substantive fixed asset 
is usually the result of achieving some 
milestone in the credit union's history. It 
often symbolizes for the officials and the 
members the soundness and stature of 
the credit union. A purchase such as a 
new credit union building also 
represents a substantial commitment of 
members’ shareholdings (funds) to a 
non-earning asset. If the commitment is 
not properly planned for, it can 
substantially affect the financial 
soundness of the credit union and the 
future quality and range of members’ 
services. If the credit union has to 
liquidate or merge, the NCUSIF may 
become the keeper of the credit unions’ 
building, incurring the holding costs 
until it is sold. Currently, the NCUSIF 
holds title to five credit union buildings, 
three of which are “big ticket” 
properties. These properties are hard to 
sell, partly because of the recent 
recession, but also because they are 
special purpose buildings that are 
located in less marketable locations. 
Their future use is limited. For three of 
the five properties currently held (one is 
for a FISCU), the NCUSIF stands to lose 
an estimated one half million dollars. As 
for the NCUSIF’s largest building 
acquisition, it resulted in an estimated 
loss to the NCUSIF of $1.4 million. 
Additional information on the NCUSIF's 
current building acquisitions can be 
found in the Fiscal Year 1983 Annual 
Financial Report of the NCUSIF. 

Another example of a troubled 
investment in fixed assets by a federally 
insured state-chartered credit union 
(FISCU), consists of the credit union’s 
participation in a building project via a 
credit union service organization 
(CUSO}. The CUSO encouraged the 
FISCU to invest funds more than 10 
percent of its assets with the CUSO so 
that it could build a speculative office 
building in partnership with several 


other individuals (firms). The new 
building was built during the recent 
recessionary period and was 
constructed beside two other new office 
buildings that were not fully leased out. 
The CUSO’s building cost $12,000,000, in 
which the FISCU invested $3,000,000. 
The CUSO was unable to lease 
sufficient office space to generate the 
funds needed to make the required 
mortgage payments on the building. The 
building was financed by 1st, 2nd, and 
3rd mortgages. One of the mortgagors 
was an insurance company that wanted 
to foreclose. It had provided the balance 
of the funds that were needed to initiate 
the building project. 

In most instances, decisions to buy, or 
sell, fixed assets are made only after 
careful and deliberate study. When 
§ 701.36 of the NCUA Rules and 
Regulations was implemented, however, 
there were increasing incidences where 
the acquisitions of fixed assets were 
causing severe financial problems for 
Federal credit unions. During the period 
in which the rule has been operative, the 
boards of directors of Federal credit 
unions, to which the rule applies, have 
been required to document their 
deliberations and decisions as to 
whether to purchase fixed assets. It is 
believed that this requirement has 
caused credit union boards to more 
carefully plan and assess the impact of 
fixed asset acquisitions. As a result of 
the rule, and because of economic 
trends during the past few years there 
have been fewer instances when a 
Federal credit union's future has been 
placed into financial jeopardy because 
of its investment in such assets. 

The current rule does not apply to 
those situations where a Federal credit 
union’s board of directors has entered 
into a sale-and-leaseback of its fixed 
assets for the purpose of obtaining quick 
cash and/or “windfall profits” so that it 
can continue to declare high dividencs 
on its members’ share accounts. Such 
arrangements generally have a 
leaseback period of an extremely short 
duration which is used to justify the 
absorbing of the sale’s profits over the 
shorter leaseback period, even though 
the sale may be financed by the selling 
credit union over a long term such as 35 
years. Because these extremely risky 
practices were increasing in number, the 
NCUA Board implemented an 
Interpretive Ruling and Policy Statement 
(IRPS 81-7) that was applicable to all 
federaliy insured credit unions in 
September 1981. It required all gains on 
such sale-and-leaseback transactions to 
be deferred over the period of the 
financing or the leaseback, whichever 
was longer. Even though IRPS 81-7 
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requires otherwise, some Federal credit 
unions have been incorrectly trying to 
defer the gain on the sale of their fixed 
assets over the shorter leaseback period. 
Currently, FASB Statement No. 66, 
“Accounting For Sales of Real Estate” 
requires that minimum down payment 
requirements be satisfied before any 
profits may be recognized on real estate 
sales. If certain requirements for a lesser 
down payment cannot be satisfied, a 
20% down payment is required before 
profits can be recognized immediately. 
Otherwise the sale is an installment sale 
with any gain to be deferred over the 
period of the financing arrangement. As 
for real estate sales that are 
accompanied by a sale-and-leaseback 
arrangement, FASB Statement No. 28, 
“Accounting For Sales With 
Leasebacks” and more importantly 
FASB Statement No. 31, “Accounting 
For Leases” require that any profit that 
is generated from a sale, under a 
substantive sale-and-leaseback 
arrangement, must be deferred over the 
life of the leaseback period.” Currently, 
no NCUA regulations, except for IRPS 
81-7, are in existence that govern the 
accounting for and conducting of such 
transactions. Such transactions, when 
improperly structured, pose a significant 
threat to the future operations of the 
selling credit union. These transactions 
also create situations whereby the risk 
of loss to the NCUSIF is great. 


Request for Comments 


In conjunction with the NCUA Board's 
review of § 701.36 of the NCUA Rules 
and Regulations, and in the spirit of 
deregulation, the NCUA Board is 
seeking public comment on the current 
regulations, and possibly additional 
regulations governing a Federally 
Insured Credit Union’s Ownership of 
Fixed Assets. Specifically, the NCUA 
Board is interested in comments on the 
following questions: 

1. Should the NCUA Board continue to 
regulate a Federal credit union's 
ownership of fixed assets? If so, to what 
asset size group(s) and ratios of fixed 
assets to total assets should the 
regulation apply? 

2. Should the regulations apply to 
federally insured state-chartered credit 
unions (FISCUS) as well? 

3. Should the agency set different 
requirements for different asset sizes of 
credit unions? If so, what should those 
requirements be and to what asset sizes 
should they apply? 

4. Should the form of Statements and 
Reports submitted to NCUA in support 
of a request for an approval of ari 
investment in fixed assets be left to the 
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discretion of an NCUA Regional 
Director? 


5. Should the NCUA Board establish 


specific regulations governing the 


accounting for the purchase, sale, and 


6. Should the NCUA Board establish List of Subjects in 12 CFR Part 701 
specific regulations governing sale-and- Credit unions. 


leaseback transactions including the 


By the National Credit Union 


recognition of gains from such Administration Board on the 18th day of 


disposal of fixed assets, including any IRPS 81-7? 


gains resulting from such sales? 


Fixed asset ratio 


Greater than 5 percent 
wae 
Less than 0.10 percent... ae 


ila ticspecctnetencinngnsiechaeatishnsnmnntcntenpsnsticvienmniininaiaset 


Greater than 5 percent... a 
0.10 percent to and including 5 percent 
Less than 0.10 percent. 


Total... 


Greater than 5 percent 
0.10 percent to and including 5 percent. 
Less than 0.10 percent. 


Greater than 5 percent.. 


0.10 percent to and including 5 percent. 
Less than 0.10 percent. 


Greater than 5 percent 
0.10 percent to and including 5 percent. 
Less than 0.10 percent... 


Fixed asset ratio 


Greater than 5 percent... 


0.10 percent to and including 5 percent.. 5 
Less than 0.10 percent. 


atten ssn baisdoneitesibtiinsivtictasiseciasstnchenciastainiahitanseininciannsnsensiniassscntieitsiainetdashetetiinlsd 


Greater than 5 percent... ms 
0.10 percent to and inclucig 5; percent. 
Less than 0.10 percent... is 


Greater than 5 percent 
0.10 percent to and including 5 percent.. 
Less than 0.10 percent. 


Greater than 5 percent... me 
0.10 percent to and including 5 percent. 
Less than 0.10 percent. 


0.10 percent to and including 5 percent 
Less than 0.10 percent. 


transactions in addition to or in lieu of January 1984. 


Rosemary Brady, 
Secretary of the NCUA Board. 


Taste 1.—FCU's Havinc $2 MiuiONn on More ww Assets 


Average 
orrcu's FCU" s assets 


6/1983 


14,264,395 
2aet 14,397,964 
743 9,678,982 


13,367,826 











12/1982 
12/1982 
12/1982 


12/1981 
12/1981 
12/1981 


13,500,123 
15,471,993 
10,672,260 


12,055,044 68,650 I ica hc pe Batic 
12,299,834 18,762 | 848,700 


13,949,224 70,000 249,037 
8,768,297 72,696 1,742 





12/1979 
12/1979 
| 12/1979 





12,645,904 66,642 


11,292,155 (65,089) 
13,189,739 10,607 
9,440,698 33,720 


12,061,262 
10,691,018 


12,545,672 
7,950,023 


TABLE 2.—FCU’s WITH $1,000,000 To $1,999,999 in ASSETS 


Number 
of FCU’s 


105,511 
14, a 


1,532,908 








1,432,001 
1,380,570 
1,421,733 





1,399,567 








135 109,434 
876 1,428,087 11,205 14,066 
677 1,410,803 15,720 294 


a 


(7,287) 110,582 5.7 
2,939 13,822 7.0 43 


7,077 6 d 





1,456,937 y 117,596 5.4 5.4 
1,445,577 ; 12,902 68 


1,402,787 \ 314 
1,426,882 
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TABLE 3.—FCU’s HAVING $250,000 To $999,000 in ASSETS—Continued 


ae —_ net 
of FCO's s 


Fixed asset ratio 


Greater than 5 percent 
0.10 percent to and including 5 percent... 
Less than 0.10 percent 


Greater than 5 percent 
0.10 percent to and including 5 percent... 
Less than 0.10 percent 


UII II INIT ile usschesbusieeeceinstasnsisianetiereminnestabnis-enininigndatsionstivsestanseiaccvarenopuantecistteeninetietil 


Greater than 5 percent........ 
0.10 percent to and including 5 percent... 
Less than 0.10 percent... 


i Tia slacieiasinbagtistaankacstasblctnstapnedinenesteneistbenedaoeeipeiiersseeet 


Greater than 5 percent 
0.10 percent to and including 5 percent... 


Less than 0.10 percent 


idiot 


















































573,378 
545,367 | 


527,544 | 











535,688 


Explanations of Ratios 


Capital Asset Ratio=All Reserves and Undivided Earnings (excluding the Allowance for Loan Losses) divided by Total Assets. 
Operating Expenses to Assets Ratio=Total Expenses less Interest on Borrowed Money and the Provision for Loan Losses divided by 


Total Assets. 


Fixed Assets to Total Assets Ratio=Total of the Land and Building Account and the Other Fixed Asset Accounts divided by Total 


Assets. 
{FR Doc. 84-1969 Filed 1-24-84; 8:45 am] 
BILLING CODE 7535-01-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 140 


Debt Collection 


AGENCY: Small Business Administration. 
ACTION: Proposed rule. 


SUMMARY: The Small! Business 
Administration today proposes rules 
governing the collection of debts owed 
to SBA and to the United States. These 
rules indicate new procedures which 
may be utilized in the SBA debt 
collection process. The three additional 
procedures are: (1) Information 
disclosure to consumer reporting 
agencies; (2) salary offset; and (3) 
administrative offset. These procedures 
are separate and distinct from each 
other. Any one procedure may be used 
by itself or in conjunction with one (or 
both) of the other two procedures. 
However, these procedures may only be 
utilized after the normal SBA collection 
procedures are tried and found to be 
unproductive. In addition, all three 
procedures allow for review of the claim 
prior to initiating the particular 
procedure. Review of the information 
disclosure process will be conducted by 


the SBA field office in which the claim is 
lodged; review of salary offset and 
administrative offset will be conducted 
by SBA’s Chief Administrative Law 
Judge, or another administrative law 
judge. These rules would reflect the 
changes to Federal claims collection 
made by the Debt Collection Act of 1982 
(Pub. L. 97-365), which was enacted on 
October 25, 1982. Chapter I of title 13 of 
the Code of Federal Regulations (CFR) 
will be amended, by adding a new Part 
140, to take into account these rules. 
DATES: Comments must be received by 
February 24, 1984. 

ADDRESS: Written comments should be 
addressed to Martin Teckler, Associate 
General Counsel for Legislation, Small 
Business Administration, 1441 L Street, 
NW., Washington, D.C. 20416. 


FOR FURTHER INFORMATION CONTACT: 
Martin Teckler (202) 653-6797. 


SUPPLEMENTARY INFORMATION: The Debt 
Collection Act of 1982 was designed to 
increase the efficiency of government- 
wide efforts to collect debts owed the 
United States and to provide additional 
procedures for the collection of such 
debts. These proposed rules would 
implement those purposes. Proposed 

§ 140.1 states that the scope of these 
regulations is to prescribe procedures 


which may be used by SBA to collect 
debts owed to SBA and to the United 
States. 

Proposed § 140.2 contains definitions 
of various terms used in these 
regulations. The definitions of 
“administrative offset,” “consumer 
reporting agency,” “disposable pay,” 
“person,” and “system of records,” are 
essentially derived from Pub. L. 97-365. 

Proposed § 140.3 describes the 
information disclosure procedure, 
derived from section 3 of Pub. L. 97-365, 
which would be available for use in the 
collection of overdue debts. Proposed 
§ 140.3(a) would allow SBA to disclose 
to consumer reporting agencies 
information from a system of records 
that an individual is responsible for a 
claim if four specified requirements are 
met. These are essentially the same 
requirements as those indicated in Pub. 
L. 97-365. 

First, the notice for the system of 
records required by section 552a(e)(4) of 
title 5, United States Code, would have 
to indicate that information in the 
system might be disclosed to a 
consumer reporting agency. Second, 
SBA would be required to review the 
claim and determine that it is valid and 
overdue. Third, SBA would have to send 
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the individual written notice informing 
him of four things: (1) That the payment 
of the debt is overdue; (2) that SBA 
intends to disclose to a consumer 
reporting agency that the individual is 
responsible for such debt; (3) of the 
specific information intended to be 
disclosed; and (4) of the individual's 
rights to an explanation of the claim, to 
dispute any records concerning the 
claim, and to an appeal or review of the 
claim. In addition, this notice must 
include a statement that SBA may 
disclose such information to consumer 
reporting agencies 60 days after sending 
this notice. Fourth, the individual has 
not repaid or agreed to repay the claim 
under a repayment plan suitable to SBA, 
and has not filed for review of the claim 
under § 140.3(d). 

Proposed § 140.3(b) would, where 
SBA discovers that it is unable to 
contact the individual, prohibit SBA 
from disclosing information to consumer 
reporting agencies unless SBA makes 
reasonable efforts to locate the 
individual. Section 140.3(b)(1) gives two 
examples of what would constitute 
“reasonable efforts,” but in no way 
limits the definition of such term to 
those two instances. A good faith 
mailing of the required notice to the 
debtor's last known address will 
constitute “reasonable efforts.” 

Proposed § 140.3(c) describes what 
would be permitted to be disclosed to 
consumer reporting agencies. The 
content of the disclosure would be 
limited in the same way as it is in Pub. 
L. 97-365. Essentially, the disclosure 
would be limited to information 
regarding the identity of the individual 
and the nature of the claim. 

Proposed § 140.3(d) would require 
SBA, prior to disclosure to consumer 
reporting agencies, to provide for the 
opportunity for review of the claim by 
the SBA field office in which the claim is 
lodged upon the request of the 
individual. SBA would be required to 
issue a final decision concerning the 
claim within 60 days of the lawful 
request for review by the individual. 

Proposed § 140.3(e) would require 
SBA to automatically disclose any 
substantial change in the claim, and to 
verify or correct information concerning 
the claim upon the request of any 
consumer reporting agency. It would 
also require SBA to obtain adequate 
assurances from each consumer 
reporting agency concerning compliance 
by such agency with any Federal law 
governing the provision of consumer 
credit information. 

Proposed § 140.4 deals with the salary 
offset procedure for collecting debts 
owed to the United States. Proposed 
§ 140.4 is incorporated from section 5 of 


Pub. L. 97-365. It would permit SBA to 
make deductions from the authorized 
pay of an SBA employee who is 
indebted to the United States. These 
deductions would be limited to 15 
percent of disposable pay, unless the 
individual consents to a higher 
percentage in a signed writing. 

Proposed subsection 140.4(b} would 
require SBA to give its employee a 
minimum of 30 days written notice that 
it intended to collect the debt owed to 
the United States through deductions 
from pay, and to afford the employee an 
opportunity for a hearing if he petitioned 
for a hearing within 15 days of receiving 
SBA’s notice. This notice would be 
required to provide the employee with 
the same four requisites as Pub. L. 97- 
365. A hearing would be conducted by 
the Agency’s Chief Administrative Law 
Judge, or another administrative law 
judge upon the timely request for a 
hearing by an individual against whom 
salary offset is asserted; a final decision 
would have to be issued within 60 days 
after the filing of the petition. 

Proposed § 140.5 would authorize 
SBA, after attempting to collect a claim 
from a person under normal SBA 
collection procedures, to collect the 
claim by means of administrative offset. 
Proposed § 140.5 essentially contains 
the same requirements of section 10 of 
Pub. L. 97-365. Prior to the use of 
administrative offset as a collection 
device, SBA would be required to notify 
the debtor of SBA’s intention to utilize 
administrative offset. SBA would also 
be required to afford the debtor an 
opportunity for a review of the claim by 
an administrative law judge of SBA, 
upon the timely written request of the 
debtor for such review. SBA intends that 
the same review procedures and 
requirements of proposed § 140.4(b)(2) 
be used for both salary offsets and 
administrative offsets. The mandatory 
SBA notice would provide the debtor 
with the same four requirements as Pub. 
L. 97-365. 

SBA has determined that these rules 
do not constitute major rules for the 
purpose of Executive Order 12291. They 
are procedural in nature and in and of 
themselves do not impose costs upon 
the businesses which might be affected 
by them. In addition, since these rules 
are procedural in nature, they do not 
constitute rules which are covered by 
the Regulatory Flexibility Act, 5 U.S.C. 
501, et seq., since they do not have a 
significant economic impact on a 
substantial number of small entities. 


List of Subjects in 13 CFR Part 140 


Administrative practice and 
procedure, claims, government 
employees, wages. 


3021 


Therefore, pursuant to the authority 
contained in section 5(b)(6) of the Small 
Business Act, 15 U.S.C. 634(b)(6), 13 CFR 
ie amended to add the following new 
Part 140. 


PART 140—DEST COLLECTION 


Sec. 

140.1 
140.2 
140.3 


Scope. 

Definitions. 

Information disclosure. 

140.4 Salary offset. 

140.5 Administrative offset. 
Authority: Sec. 5(b)(6) of the Small 

Business Act, 15 U.S.C. 634{b)(6). 


§ 140.1. Scope. 

These regulations prescribe 
procedures which may be utilized by 
SBA in the collection of debts owed to 
SBA and to the United States. 


§ 140.2. Definitions. 


(a) “Administrative offset means the 
withholding of money payable by 
United States to or held by the United 
States on behalf of a person to satisfy a 
debt owed to SBA by the person. 

(b) “Consumer reporting agency 
means— 

(1) a consumer reporting agency 
within the meaning of section 603 (f) of 
the Fair Credit Reporting Act (15 U.S.C. 
1681(f)); or 

(2) any person who, for monetary fees, 
dues, or on a cooperative basis, 
regularly engages in whole or in part in 
the practice of (i) obtaining credit or 
other information on consumers for the 
purpose of furnishing such information 
to consumer reporting agencies (as 
defined in pargraph (b)(1) of this 
section), or (ii) serving as a marketing 
agent under arrangements enabling third 
parties to obtain such information from 
such reporting agencies. 

(c) “Disposable pay” means that part 
of pay of any individual remaining after 
the deduction from those earnings of 
any amounts required by law to be 
withheld. 

(d) For purposes of § 140.5 of these 
regulations, “person” does not include 
any agency of the United States, or of 
any State or local government. The term 
does include individuals and any form 
of business entity. 

(e) “System of records” means a group 
of any records under the control of any 
agency from which information is 
retrieved by the name of the individual 
or by some identifying number, symbol, 
cr other identifying particular assigned 
to the individual. 


~ § 140.3. Information disclosure. 


(a) In attempting to collect a claim of 
SBA, the Administrator of SBA, or his 





designee, may disclose to a consumer 
reperting agency information from a 
system of records that an individual is 
responsible for a claim if the following 
requirements are met: 

(1) The notice for the system of 
records required by section 552a(e){4) of 
title 5, United States Code, indicates 
that information in the system may be 
disclosed to a consumer reporting 
agency; - 

(2)<SBA has reviewed the claim and 
determined that it is valid and overdue; 
(3) SBA has sent a written notice to 

the individual informing him— 

(i) That the payment of the claim is 
overdue; 

(ii) That SBA intends to disclose to a 
consumer reporting agency, within not 
less than 60 days after sending such 
notice, that the individual is responsible 
for such claim; 

{iii) of the specific information 
intended to be disclosed to the 
consumer reporting agency; and 

{iv) of the rights of such individual to 
a full explanation of the claim, to 
dispute any information in SBA’s 
records concerning the claim, and to 
administrative appeal or review with 
respect to the claim; 

(4) Such individual has not 

(i) repaid or agreed to repay such 
claim under a repayment plan which is 
agreeable to SBA and is in a written 
form signed by such individual; or 

(ii) Filed for review of such claim 
under paragraph (d) of this section. 

(b) If SBA knows or discovers that it 
is unable to contact the individual, SBA 
make reasonable efforts to locate the 
individual prior to disclosure to a 
consumer reporting agency. 

(1) Reasonable efforts include, but are 
not limited to, obtaining an address from 
the Internal Revenue Service or seeking 
an address from a consumer reporting 
agency. 

(c) Content of Disclosed Information. 
The information disclosed by SBA to the 
consumer reporting agency is limited to 
(1) the name, address, taxpayer 
identification number, and other 
information necessary to establish the 
identity of the individual, (2) the 
amount, status, and history of the claim, 
and (3) the program under which the 
claim arose. 

’ (d) Review of the claim. (1) Prior to a 
disclosure to any consumer reporting 
agency under paragraph (a) of this 
section and at other times as may be 
permitted by law, SBA shall, upon the 
request of any individual alleged by 
SBA to be responsible for the claim, 
provide for the review of the obligation 
of such individual by the SBA field 
office in which the claim is lodged. 

(i) An individual shall have 60 days 


va 


from the date of SBA's mailing of the 
notice required under § 140.3(a)(3) to 
request a review of his claim before SBA 
may disclose any information to 
consumer reporting agencies. 

(ii) This review shall include an 
opportunity for reconsideration of the 
initial decision concerning the claim. 

(2) SBA will issue a final decision at 
the earliest practicable date, but not 
later than 60 days after the lawful 
request for review by the debtor. 

(e) Subsequent Disclosure and 
Verification. (1) SBA will promptly 
disclose any substantial change in the 
status or amount of the claim to each 
consumer reporting agency to which the 
original disclosure was made. 

(2) SBA will promptly verify or correct 
information concerning the claim upon 
the request of any such consumer 
reporting agency for verification of any 
or all information so disclosed. 

(3) SBA will obtain adequate 
assurances from each such consumer 
reporting agency concerning compliance 
by such consumer reporting agency with 
the Fair Credit Reporting Act (15 U.S.C. 
§ 1681, et seg.), and any other Federal 
law governing the provision of consumer 
credit information. 


§ 140.4. Salary offset. 

(a) When SBA determines that an 
SBA employee is indebted to the United 
States for debts to which the United 
States is entitled to be repaid at the time 
of the determination, or is notified of 
such a debt by the head of another 
agency or his designee, the amount of 
indebtedness may be collected in 
monthly installments, or at officially 
established pay intervals, by deduction 
from the current pay account of the 
individual. 

(1) These salary deductions may only 
be made after the usual SBA collection 
procedures are tried and found to be 
unproductive. 

(2) The deductions may be made from 
basic pay, special pay, incentive pay, 
retired pay, retainer pay, or, in the case 
of an individual not entitled to basic 
pay, other authorized pay. 

(3) The amount deducted for any 
period may not exceed 15 percent of 
disposable pay, except that a greater 
percentage may be deducted upon the 
signed written consent of the individual 
involved. 

(4) If an employee terminates 
employment, a deduction may be made 
from final salary payments, from 
payment for accrued annual leave, 
against annuity payments, or from 
subsequent payments of any nature due 
the individual from. SBA. 

(b) Notice and Opportunity to be 
Heard. (1) Prior to initiating any 
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proceedings under paragraph (a) of this 
section to collect any indebtedness of an 
SBA employee, the head of the agency 
to which the debt is owed shall provide 
the SBA employee with— 

(i) A minimum of 30 days written 
notice, informing such individual of the 
nature and amount of the indebtedness 
determined to be due, the intention of 
the agency to initiate proceedings with 
SBA to collect the debt through 
deductions from pay, and an 
explanation of the rights of the 
individual under this subsection; 

(ii) An opportunity to inspect and 
copy Government records relating to the 
debt; 

(iii) An opportunity to enter into a 
written agreement with the agency, 
under terms agreeable to the head of the 
agency or his designee, to establish a 
schedule for the repayment of the debt; 
and 

(iv) An opportunity for a hearing 
concerning the determination of the 
existence or the amount of the debt, and 
in the case of an individual whose 
repayment schedule is established by a 
written agreement pursuant to (b)(1)(ii), 
concerning the terms of the repayment 
schedule. 

(2) A hearing, described in (b)(1)(iv) of 
this section, shall be provided if the 
individual, on or before the 15th day 
following reciept of the notice described 
in (b)(1)(i) of this section, and in 
accordance with the procedures of 
SBA's Office of Hearings and Appeals, 
files a petition requesting such a 
hearing. 

(i) The timely filing of a petition for a 
hearing will stay the commencement of 
collection proceedings. 

(ii) The hearing will be conducted by 
SBA’s office of Hearings and Appeals. 

(iii) SBA’s Chief Administrative Law 
Judge, or another administrative law 
judge, will issue a final decision at the 
earliest practicable date, but not later 
than 60 days after the filing of the 
petition requesting the hearing. 


§ 140.5 Administrative offset. 


(a) SBA may, after attempting to 
collect a claim from a person under 
normal SBA collection procedures, 
collect the claim by means of 
administrative offset. However, no claim 
that has been outstanding for more than 
ten years may be collected by means of 
administrative offset. 

(b) Prior to collecting any claim 
through administrative offset, SBA shall 
provide the debtor with— 

(1) Written notification, of at least 30 
days, concerning the nature and amount 
of the claim, the intention of SBA to 
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collect the claim through administrative 
offset, and an explanation of the rights 
of the debtor under this section; 

(2) An opportunity to inspect and copy 
SBA’s records with respect to the claim; 

(3) An opportunity to enter into a 
written agreement with SBA to establish 
a schedule for the repayment of the 
debt; and 

(4) An opportunity for the review, by 
SBA’s Chief Administrative Law Judge 
or another administrative law judge, of 
SBA’s determination of the existence of 
the claim. 

(c) The provisions of this section do 
not apply in any case in which a statute 
either explicitly provides for or prohibits 
the collection through administrative 
offset of the claim or type of claim 
involved. 


Dated: January 13, 1984. 


James C. Sanders, 
Administrator. 


[FR Doc. 84-1973 Filed 1-24-84; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 154 
[Docket No. RM83-7 1-000] 


Elimination of Variable Costs From 
Certain Natural Gas Pipeline Minimum 
Commodity Bill Provisions; 
Opportunity To File Repiy Comments 


January 19, 1984. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Notice of opportunity to file 
reply comments. 


SUMMARY: On August 25, 1983, the 
Federal Energy Regulatory Commission 
(Commission) issued a Notice of 
Proposed Rulemaking (48 FR 39238, 
August 30, 1983) pursuant to sections 4, 5 
and 16 of the Natural Gas Act. The 
Notice proposed to eliminate from 
natural gas pipeline sales tariffs any 
minimum commodity bill that would 
operate to recover purchased gas costs, 
fuel costs, or other variable costs not 
incurred, and requested comments on 
this proposal. The Commission is now 
providing an opportunity for the filing of 
Reply Comments. 

DATE: Reply Comments are due on 
February 13, 1984. 

AppreESs: Comments must be filed with 
the Office of the Secretary, Room 3110, 


825 North Capitol Street, NE., 
Washington, D.C. 20426. 

FOR FURTHER INFORMATION CONTACT: 
Carol M. Lane, Office of Commissioner 
Richard, Federal Energy Regulatory 

Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, (202) 
357-8383 
or 

Wayne Guest, Allocation and Rate 
Design Branch, Office of Pipeline and 
Producer Regulation, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426 (202) 357-9398 


SUPPLEMENTARY INFORMATION: The 
Commission received some 95 comments 
in response to the August 25th Notice. 
After reviewing these comments, the 
Commission seeks to supplement the 
record in this docket by providing for 
Reply Comments. Commenters are 
requested in particular to respond to any 
arguments by other commenters that 
may not have been addressed at the 
time initial comments were filed. 


The initial comments filed in this 
docket are available for public 
inspection through the Commission’s 
Division of Public Information, Room 
1000, 825 North Capitol Street, NE., 
Washington, D.C. during regular 
business hours. 

Reply Comments should be limited to 
the following extent. Such comments (1) 
should respond only to legal, policy or 
factual matters raised in the original 
comments; (2) should identify the 
specific comment or comments to which 
they are responding; and (3) should be 
kept as brief as possible. 


An original and 14 copies of such 
comments should be filed with the 
Commission on or before February 13, 
1984. Comments are to be submitted to 
the Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426 and must reference Docket 
No. RM&3~71-000. 

All written submissions will be placed 
in the Commission's public files and will 
be available for public inspection 
through the Commission’s Division of 
Public Information, Room 1000, 825 
North Capitol Street, NE., Washington, 
D.C., during regular business hours. 


By Direction of the Commission. 
Kenneth F. Plumb, 
Secretary. 


[FR Doc. 84-2024 Filed 1-24-84; 8:45 am] 
BILLING CODE 6717-01-M 


3053 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 913 


Public Comment Period on 
Modification of the Iliinois Permanent 
Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule. 


SUMMARY: OSM is announcing 
procedures for a public comment period 
on the substantive adequacy of a 
proposed program amendment 
submitted by the State of Hlinois as a 
modification to the Illinois permanent 
regulatory program (hereinafter referred 
to as the Illinois program) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The proposed 
amendment to the State’s regulations 
pertains to blaster training and 
certification. 

This notice sets forth the times and 
locations that the Illinois program an 
and the proposed amendment are 
available for public inspection and the 
comment period during which interested 
persons may submit written comments 
on the proposed amendmert. 


DATES: Written comments, data or other 
relevant information relating to the 
proposed amendment to the Illinois 
program not received on or before 4:00 
p.m. on February 24, 1984, will not 
necessarily be considered. 


ADDRESSES: Written comments should 
be mailed or hand delivered to James 
Fulton, Director, Springfield Field Office, 
Office of Surface Mining, 600 E. Monroe 
Street, Room 20, Springfield, Illinois 
62701. 

Copies of the Illinois program, a listing 
of any scheduled public meetings and all 
written comments received in response 
to this notice will be available for 
review at the OSM and State regulatory 
authority offices listed below, Monday 
through Friday, 8:00 a.m. to 4:00 p.m., 
excluding holidays: 


Office of Surface Mining Reclamation 
and Enforcement, Room 5315, 1100 “L” 
Street, NW., Washington, D.C. 20240 

Illinois Department of Mines and 
Minerals, Land Reclamation Division, 
227 South 7th Street, Springfield, 
Illinois 62706 


FOR FURTHER INFORMATION CONTACT: 
James Fulton, Director, Springfield Field 
Office, Office of Surface Mining, 600 E. 
Monroe Street, Room 20, Springfield, 
Illinois 62701; Telephone: (217) 492-4495. 





SUPPLEMENTARY INFORMATION: 


Background 


The Illinois program was 
conditionally approved by the Secretary 
of the Interior on June 1, 1982 (47 FR 
23858). Information pertinent to the 
general background, revisions, 
modifications, and amendments to the 
proposed permanent program 
submission, as well as the Secretary's 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval of the Illinois 
program, can be found in the June 1, 
1982 Federal Register. 


Proposed Amendment 

By letter dated December 23, 1983, 
Illinois submitted proposed regulations 
which would establish requirements for 
the training and certification of blasters 
working in surface coal mining 
operations. The new requirements are 
set forth under Part 1850—Training, 
Examination and Certification of 
Blasters. 

At the time of the Secretary's 
approval of the Illinois program, OSM 
had not yet promulgated Federal rules 
governing the training and certification 
of blasters. Therefore, the State was not 
required to include such requirements in 
its program. However, in the notice 
announcing conditional approval of the 
Illinois program, the Secretary specified 
that Illinois would be required to adopt 
such provisions following promulgation 
of the Federal standards (47 FR 23858, 
Tune 1, 1982). 

On March 4, 1983, OSM issued final 
rules effective April 14, 1983, 
establishing the Federal standards for 
the training and certification of blasters 
at 30 CFR Chapter M (48 FR 9486). OSM 
is seeking comment on whether the 
Illinois proposed rules under Part 1850 
are consistent with and meet the 
requirements of the revised Federal 
standards and satisfy the criteria for 
approval of State program amendments 
at 30 CFR 732.15 and 732.17. 

The full text of the program 
modification submitted by Illinois for 
OSM'’s consideration is available for 
public review at the addresses listed 
under “ADDRESSES.” 


Additional Determinations 


1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental! impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management and 


Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt frem preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 ef seg.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules would be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part-913. 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

(Pub. L. 95-87, Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201 et 
seq.) 

Dated: January 19, 1984. 

James R. Harris, 

Director, Office of Surface Mining. 
{FR Doc. 84-1980 Filed 1-24-84; 8:45 am] 
BILLING CODE 4310-05-M 





30 CFR Part 931 


Public Comment on Request for 
Extension of Deadline for Satisfaction 
of Condition of Approval of the New 
Mexico Permanent Regulatory 
Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule. 


summary: OSM is announcing 
procedures for a public comment period 
on New Mexico's request for an 
extension of the deadline for the State to 
satisfy condition (j) of the Secretary of 
the Interior's approval of the New 
Mexico program. The condition pertains 
to the State’s bonding regulations. 
DATES: Written comments not received 
on or before 4:00 p.m. on February 24, 
1984 will not necessarily be considered 
in the Secretary's decision on whether 
or not to grant the extension. 

ADDRESS: Written comments should be 
mailed or hand-delivered to Mr. Robert 
Hagen, Field Office Director, Office of 
Surface Mining Reclamation and 
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Enforcement, 219 Central Avenue, NW., 
Albuquerque, New Mexico 87102. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Hagen, Field Office Director, 
Office of Surface Mining Reclamation 
and Enforcement, 219 Central Avenue, 
NW., Albuquerque, New Mexico 87102; 
Telephone: (505) 766-1486. 


SUPPLEMENTARY INFORMATION: On 
February 28, 1980, OSM received a 
proposed regulatory program from the 
State of New Mexico. On December 31, 
1980, following a review of the proposed 
program as outlined in 30 CFR Part 732, 
the Secretary approved the proposed 
program conditioned on the correction 
of 12 minor deficiencies (45 FR 86459- 
86490). 

The State has satisfied all of the 
conditions placed on the New Mexico 
program by the Secretary with the 
exception of condition (j). On October 
30, 1981 (46 FR 54070), OSM announced 
its decision to grant New Mexico until 
February 28, 1982, to satisfy condition (j) 
pertaining to bonding. In response to a 
further request by the State in December 
1981, the Secretary re-examined several 
conditions, including condition (j), in 
light of proposed and final changes to 
the Federal permanent program rules. 
As a result of that re-examination, the 
Secretary decided to extend the 
deadline for the State to meet condition 
(j) until March 15, 1983 (47 23150-23153, 
May 27, 1982). 

By letter dated March 25, 1983, New 
Mexico requested an extension of the 
deadline to satisfy condition (j) 
pertaining to the State’s bonding 
regulations. The State requested an 
extension until four months following 
promulgation of revisions to the Federal 
bonding rules in order to allow the State 
time to draft modifications to its own 
rules. It was anticipated that revisions 
to the Federal rules would have a 
bearing on the changes New Mexico 
would have to make to satisfy condition 
(j). As a result of the State’s request, the 
Secretary extended the deadline for the 
State to meet condition (j) until four 
months after publication of the revised 
Federal bonding regulations (48 FR 
28087, June 20, 1983). The revised 
Federal bonding regulations were 
published in the July 19, 1983 Federal 
Register with an effective date of August 
18, 1983 (48 FR 32932-32964). 

By letter dated December 12, 1983, 
New Mexico requested an additional 
extension of the deadline to satisfy 
condition (j). The State requested until 
March 15, 1984, in order to comply with 
all of the public notice and hearing 
requirements of the approved permanent 
program. 
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Additional Determinations 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7, and 8 of 
Executive Order 12291 for actions 
directly related te approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of smail entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 931 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Authority: Pub. L. 95-87, Surface Mining 
Controi and Reclamation Act of 1977 (30 
U.S.C. 1201 ef seq.). 


Dated: January 17, 1984. 
J. R. Harris, 
Director, Office of Surface Mining. 
[FR Doc. 84-1984 Filed 1-24-84; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Part 946 


Public-Comment Period and 
Opportunity for Public Hearing on 
Proposed Amendment to the Virginia 
Permanent Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Proposed rule. 


SUMMARY: OSM is announcing a public 
comment period and opportunity for 
public hearing on a proposed 
amendment to the Virginia Permanent 
Regulatory Program (hereinafter referred 
to as the Virginia program) received by 
OSM pursuant to the Surface Mining 


Control and Reclamation Act of 1977 
(SMCRA). The proposed amendment 
relates to the State’s revised coal 
haulroad policy. 

This notice sets forth the times and 
locations that the Virginia program and 
the proposed amendment are available 
for public inspection, and the comment 
period during which interested persons 
may submit written comments on the 
proposed amendment, and information 
pertinent to the public hearing. 


DATES: Written comments, data or other 
relevant information relating to the 
proposed amendment to the Virginia 
program not received on or before 4:00 
p.m. on February 24, 1984 will not 
necessarily be considered. 

A public hearing on the proposed 
modifications has been scheduled for 
February 20, 1984 from 7:00 p.m. to 9:00 
p.m. at the address listed under 
“ADDRESSES.” 

Any person interested in making an 
oral or written presentation at the 
hearing should contact Mr. Ralph Cox at 
the address or phone number listed 
below by February 15, 1984. If no one 
has contacted Mr. Cox to express an 
interest in participating in the hearing 
by the above date, the hearing will not 
be held. If only one person has so 
contacted Mr. Cox by the above date, a 
public meeting, rather than a public 
hearing, may be held and the results of 
the meeting included in the 
Administrative Record. 

ADDRESSES: Written comments should 

be mailed or hand delivered to: Ralph 

Cox, Director, Big Stone Gap Field 

Office, Office of Surface Mining 

Reciamation and Enforcement, Highway 

23, South, P.O. Box 626, Big Stone Gap, 

Virginia 24219. 

The public hearing will be held in the 
Conference Room of the Lebanon Area 
Office, Office of Surface Mining 
Reclamation and Enforcement, 
Flannagan and Carroll Streets, Lebanon, 
Virginia 24266. 

Copies of the Virginia program, the 
proposed amendment, a listing of any 
scheduled public meetings and all 
written comments received in response 
to this notice will be available for 
review at the OSM and State regulatory 
authority offices listed below, Monday 
through Friday, 8:00 a.m. to 4:00 p.m., 
excluding holidays: 

Office of Surface Mining Reclamation 
and Enforcement, Room 5315, 1100 “L” 
Street, NW., Washington, D.C. 20240 

Office of Surface Mining Reclamation 
and Enforcement, Highway 23, South, 
Big Stone Gap, Virginia 24219 

Office of Surface Mining Reclamation 
and Enforcement, Flannagan and 
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Carroll Streets, Lebanon, Virginia 
24266 

Virginia Division of Mined Land 
Reclamation, 622 Powell Avenue, 
Drawer U, Big Stone Gap, Virginia 
24219 


FOR FURTHER INFORMATION CONTACT: 
Ralph Cox, Director, Big Stone Gap Field 
Office, Office of Surface Mining, P.O. 
Box 626, Big Stone Gap, Virginia 24219, 
Telephone: (703) 523-4303. 


SUPPLEMENTARY INFORMATION: The 
Virginia program was conditionally 
approved by the Secretary of the 
Interior on December 15, 1981 (46 FR 
61088-61115). Information pertinent to 
the general background, revisions, 
modifications, and amendments to the 
proposed permanent program 
submission, as well as the Secretary's 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval of the Virginia 
program can be found in the December 
15, 1981 Federal Register. 

On July 27, 1983, Virginia notified 
OSM of a policy revision to its coal 
haulroad policy which the State 
indicated was being made to conform to 
changes effected by OSM to the Federal 
rules (Administrative Record No. VA 
504). In a letter of August 4, 1983, OSM 
clarified that the revised policy 
appeared to adopt some of the 
provisions of the recently revised 
Federal definition of “affected area” (48 
FR 14821-22, April 5, 1983) and advised 
the State that such a policy change may 
necessitate a State program amendment 
pursuant to 30 CFR 732.17 
(Administrative Record No. VA 514). 

Following further discussions on the 
matter, the Director, OSM, has 
determined that the State's coal 
haulroad policy is a change in the 
provision, scope and objectives of the 
State program which warrant treatment 
as a State program amendment pursuant 
to the procedures of 30 CFR 732.17. 
Therefore, the proposed change by 
Virginia is subject to the State program 
amendment process and open for public 
comment before it can be formally 
adopted as part of the Virginia program. 

The issue of Virginia’s coal haulroad 
policy has a long, complex history, 
including condition “r” of the Secretary 
of the Interior's approval of December 
15, 1981 (46 FR 61099-61100). In that 
Federal Register notice the Secretary 
discussed Virginia’s coal haulroad 
policy as submitted on August 13, 1981, 
and amended on October 15, 1981 by the 
State. The Secretary found the policy 
ambiguous as it related to public use 
and to maintenance of the road with 
public funds. As a condition of approval. 





the Secretary required the State to 
revise the policy as specified in his 
December 15, 1981 decision (46 FR 
61100). The State, at its option, elected 
to satisfy the condition through State 
program statutory and regulatory 
amendments. See 47 FR 36127, August 
19, 1982, and 48 FR 46028, October 11, 
1983. 

The State's proposed policy is similar 
to that specified in the Secretary's 
decision except the State is deleting the 
criterion pertaining to the county within 
which the road is located having 
performance standards at least as 
stringent as the applicable minimum 
standards as the State regulatory 
authority for surface coal mining and 
reclamation operations. Pursuant ta the 
State’s letter of July 27, 1983, Virginia 
indicated that the criterion was being 
deleted to conform with revisions to the 
Federal regulations. As discussed above, 
the change would appear to adopt the 
three criteria for roads which are 
contained in the Federal definition of 
“affected area” at 30 CFR 701.5. 

The exact text of the State’s proposed 
coal haulroad policy is as follows: 

All roads must be included in the 
permit area which are used, constructed 
or significantly imporved for coal 
haulage or minesite access, except those 
for which there is substantial (more than 
incidental) public use and which are 
actually maintained with public funds in 
a manner similar to other public roads in 
the vicinity. 

Coal haul and access roads as defined 
in permanent program regulations 
Section V701.5 will be considered part 
of the affected area of an operation and 
included in acreage calculations thereof 
unless all of the following conditions are 
met: 

a. The road has been designated as a 
public road pursuant to the laws of the 
jurisdiction in which it is located; 

b. The road is maintained with the 
public funds, and constructed, in a 
manner similar to other public roads of 
the same classification within the 
jurisdiction in which it is located; and 

c. There is substantial (more than 
incidential) public use of the road. 

The foregoing criteria will apply in 
repermitting of operations previously 
permitted under the interim program 
regardless of whether or not a particular 
road was previously permitted. 

If the Director determines that the 
proposed policy change is consistent 
with SMCRA and no less effective than 
the Federal regulations, the policy will 
be incorporated as part of the approved 
Virginia program. 

Therefore, pursuant to 30 CFR 732.17 
and 732.15, the Director requests public 


comment on the adequacy of the above 
modification. 


Additional Determinations 


1. Compliance with the National - 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7, and 8 of 
Exective Order 12291 for actions directly 
related to approval or conditional 
approval of State regulatory programs. 
Therefore, this action is exempt from 
preparation of a Regulatory Impact 
Analysis and regulatory review by 
OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). 

This rule would not impose any new 
requirements; rather, it would ensure 
that existing requirements established 
by SMCRA and the Federal rules will be 
met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 946 
Coal mining, Intergovernmental 

relations, Surface mining, Underground 

mining. 

Authority: Pub. L. 95-87, Surface Mining 


Control and Reclamation Act of 1977 (30 
U.S.C. 1201 et seq.) 


Dated: January 19, 1984. 
James R. Harris, 
Director, Office of Surface Mining. 
[FR Doc. 84-1983 Filed 1-24-84; 8:45 am] 
BILLING CODE 4310-05-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[AL-008; A-4-FRL 2513-3] 


Approval and Promuigation of 
implementation Plans; Alabama; 
Bubble for Union Camp’s Prattville Mill 


AGENCY: Environmental Protectio 
Agency. 
ACTION: Proposed rule. 
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SUMMARY: EPA today proposes to 
approve a revision to the Alabama State 
Implementation Plan (SIP) under parallel 
processing procedures. Alabama has 
requested that EPA approve an 
emissions trading action (bubble) 
involving particulate emissions from 
Union Camp’s Prattville, Alabama kraft 
pulp mill. Approval of the bubble will 
allow Union Camp to burn more wood 
waste in its #1 power boiler. 


DATES: To be considered, comments 
must be submitted on or before 
February 24, 1984. 

ADDRESSES: Written comments should 

be addressed to Melvin Russell of EPA 

Region IV's Air Management Branch 

(see EPA Region IV address below). 

Copies of the materials submitted by 

Alabama may be examined during 

normal business hours at the following 

locations: 

Environmental Protection Agency, 
Region IV, Air Management Branch, 
345 Courtland Street, NE., Atlanta, 
Georgia 30365 

Alabama Department of Environmental 
Management, Air Division, State 
Capitol, Montgomery, Alabama 36130 

FOR FURTHER INFORMATION CONTACT: 

Melvin Russell of the EPA Region IV Air 

Management Branch at the above 

address, telephone 404/881-3286 (FTS 

257-3286). 

SUPPLEMENTARY INFORMATION: 

Background 
On December 16, 1982, the Union 

Camp Corporation's Montgomery office 

asked the Alabama Department of 

Environmental Management (ADEM) to 

consider their proposal for an emissions 

trading action (bubble). The bubble 
involves particulate emissions from the 

#1 power boiler and the #1 recovery 

boiler at the company’s Prattville, 

Alabama kraft pulp mill. This area 

(Autauga County) is attainment for the 

pollutant in question (TSP). The ADEM 

submitted the proposal to EPA on 

January 21, 1983, requesting parallel 

processing. EPA and the State resolved 

the problem areas in the proposal, and 
the State submitted approvable 

revisions on June 22, 1983. 

Discussion 
The emissions trade (ET) at Union 

Camp’s Prattville plant will not cause a 

change in total allowable emissions. The 

following table indicates the allowable 
emission limits before and after ET: 
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Although total allowable emissions 
will not change, the increase in 
emissions from the wood waste/fossil 
fuel power boiler will cause the opacity 
of its emissions to increase. Therefore, 
ADEM is proposing to revise its Air 
Pollution Control Commission 
Regulations, Chapter 4—Control of 
Particulate Emissions, Section 8—Wood 
Waste Boilers, to include special 
conditions for pulp mills in Autauga 
County. Subsection 4.8.4 would indicate 
that (1) allowable particulate emissions 
there shall be 2.43 pounds per million 
BTU (ib/MBTU) heat input from bark 
and particulate emissions from such 
units shall not exceed 589 Ibs/hr, and (2) 
equivalent opacity shall not be greater 
than forty percent (40%) as determined 
by moving one-hour averages of 
transmissometer data. If the 
transmissometer is not working 
properly, EPA Reference Method 9 (40 
CFR Part 60, Appendix A) shall serve as 
the compliance technique. 

ADEM is also proposing to revise 
Chapter 4, Section 7—-Kraft Pulp Mills, 
Subsection 5. That proposed revision 
applies to chemical recovery boilers 
constructed before 1972 at kraft pulp 
mills in Autauga County, and would 
indicate that allowa/e particulate 
emissions shall be 1.11 pounds per ton 
of air-dried pulp. 

The decrease in emissions at the 
recovery boiler, as indicated in the 
preceding table, resulted from the start- 
up of an electrostatic precipitator (ESP) 
in May 1982. Emissions at the recovery 
boiler are below the allowable SIP limit 
and the trade credit is based on only 
those emission reductions below the SIP 
limit. Those emission reductions will 
become enforceable by the State and 
EPA when today’s action is finalized. 

Autauga County is a TSP attainment 
area where the air quality baseline 
emissions are based on allowable 
emissions. The bubble meets the Level I 
criteria, as spelled out in EPA’s April 7, 
1982 proposed Emissions Trading Policy 
Statement (47 FR 15076), and the 
clarification memorandum of February 
17, 1983 from Sheldon Meyers. 

The prevention of significant 
deterioration (PSD) baseline was 
triggered on November 20, 1977. The 
sum of allowable emissions from the 
two units under this emissions trade will 
equal the sum of the actual emissions 
from the units just prior to the May 1982 
ESP intallation at the recovery boiler. 
Therefore, the trade will consume no 
additional PSD increment in the area. 

EPA finds that the State’s proposed 
revisions are approvable since actual 
TSP emissions will remain the same as 


before the ET action and the ambient 
impact of TSP emissions from this 
facility will decrease. 


Action 


EPA today proposes to approve the 
Alabama SIP revisions just described, 
including the use of an ET action at 
Union Camps’s Prattville, Alabama kraft 
pulp mill. The public is invited to 
participate in this rulemaking by 
submitting written comments on the 
proposal, made under parallel 
processing procedures. EPA will take 
final approval action only after the 
public comment period has expired, and 
the State has adopted the revisions, 
making any changes necessitated by 
public comment. 

Under 5 U.S.C. Section 605(b}, the 
Administrator has certified that SIP 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 52 


Air pollution control, 
Intergovernmental relations, Ozone, 
Sulfur oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon Monoxide, 
Hydrocarbons. 

(Sec. 110 of the Clean Air Act (42 U.S.C. 
7410)) 
Dated: December 9, 1983. 
Jchn A. Little, 
Acting Regional Administrator. 
{FR Doc. 84-2090 Filed 1-24-84; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
(PP 3E2804/P321; PH-FRL 2511-1] 
Bromoxynil; Proposed Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Proposed rule. 


SUMMARY: This document proposes that 


a tolerance be established for residues 
of the herbicide bromoxynil in or on the 
raw agricultural commodity mint hay. 
The proposed regulation to establish a 
maximum permissible level for residues 
of the herbicide in or on the commodity 
was requested in a petition submitted by 
the Interregional Research Project No. 4 
(IR-4). 

DATE: Comments must be received on or 
before February 9, 1984. 
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ADDRESS: Written comments by mail to: 


Program Management and Support 
Division (TS—767C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460. 

In person, bring comments to: Rm. 236, 
CM #2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202. 


FOR FURTHER INFORMATION CONTACT: 
Donald Stubbs (703-557-1192). 


SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University, New Brunswick, NJ 08903, 
has submitted pesticide petition 3E2804 
to EPA on behalf of the IR-4 Technical 
Committee and the Agricultural 
Experiment Stations of Oregon, 
Wisconsin, and the United States 
Department of Agriculture. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 346a(e)), 
proposes the establishment of a 
tolerance for residues of the herbicide 
bromoxynil (3,5-dibromo-4- 
hydroxybenzonitrile) from application of 
its octanoic acid ester and/or its butyric 
acid ester in or on the raw agricultural 
commodity mint hay at 0.1 part per 
million (ppm). 

The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data evaluated for bromoxynil 
octanoate (technical) include a 13-week 
feeding study (dog) with a NOEL of 5 
milligrams per kilograms per day (mg/ 
kg/day) (200 parts per million (ppm)); 
and a 13-week feeding study (rat) with a 
no-observed-effect level (NOEL) of 15.8 
mg/kg/day (312 ppm). The studies 
evaluated for technical bromoxynil 
include a teratology study (rats) with a 
teratogenicity NOEL of greater than 15 
mg/kg and fetal toxicity NOEL equal to 
5 mg/kg; a microbial mutagenicity 
assay, nonmutagenic to S. Typhimurium 
tester strains; and a 3-generation 
reproduction study (rat) with a NOEL of 
15 mg/kg/day (300 ppm). Data currently 
lacking include oncogenicity studies in 
two mammalian species and a chronic 
toxicity study. The company has agreed 
to conduct the required studies; a mouse 
oncogenicity study has been submitted 
and is currently under review. 

The current provisional acceptable 
daily intake (PADI), based on the 13- 
week dog-feeding study (NOEL of 5.0 





mg/kg/day) and using a 2,000-fold 
safety factor, is calculated to be 0.0025 
mg/kg of body weight (bw)/day. The 
maximum permitted intake (MPI) for a 
60-kg human is calculated to be 0.15 mg/ 
day. The theoretical maximum residue 
contribution (TMRC) from existing 
tolerances for a 1.5-kg daily diet is 
calculated to be 0.0352 mg/day; the 
current action will increase the TMRC 
by 0.00005 mg/day (0.14 percent). 
Published tolerances utilize 23.46 
percent of the ADI; the current action 
will utilize an additional 0.03 percent. 
Although there are significant data gaps 
for the chemical, the available toxicity 
data are adequate to support the 
proposed tolerance since the proposed 
use will result in an insignificant 
increase in the TMRC to the human diet. 

The nature of the residues is 
adequately understood, and an 
adequate analytical method, gas 
chromatography with 63 Ni electron 
capture detector, is available for 
enforcement purposes. Since no 
detectable residues are expected in 
spent mint hay, there is no reasonable 
expectation of finite residues in meat, 
fat, meat byproducts, and milk. There is 
also no expectation of residues in 
poultry or eggs since spent mint hay is 
not considered a poultry feed item. 
There are currently no actions pending 
against the continued registration of this 
chemical. 

Based on the above information 
considered by the Agency, the tolerance 
established by amending 40 CFR 180.324 
would protect the public health. It is 
proposed, therefore, that the tolerance 
be established as set forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 


Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 15 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred to an Advisory Committee in 
accordance with section 408{e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. As provided for in 
the Administrative Procedure Act (5 
U.S.C. 553{d)}({3}), fhe comment period 
time is shortened to less than 30 days 
because of the necessity to provide 
expeditiously a means for control of 
broadleaf weeds infesting mint hay 
fields. Comments must bear a notation 
indicating the document control number 
{PP '3E2804/P321]. All written comments 
filed in response to this petition will be 
available in the Program Management 
and Support Division, at the address 
given above from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346af{e})) 
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List of Subjects in 40 CFR Part 180 
Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 
Dated: January 10, 1984. 
Robert V. Brown, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 


PART 180—[ AMENDED] 


Therefore, it is proposed that 40 CFR 
180.324 be amended by adding and 
alphabetically inserting the raw 
agricultural commodity mint hay, to 
read as follows: 


§ 180.324 Bromoxynil; tolerances for 
residues. 


* * * * * 


Commodities 


IIE CI cin ncctanccssnestnspsanincunweabitbcansnittasenencbincesass 


{FR Doc. 84-1898 Filed 1-24-84; 8:45 am] 


40 CFR Part 180 
[PP 2E27 10/P311; PH-FRL 2490-6] 


S-[2-(Ethytsulfinyl)Ethy!] 0,0-Dimethy! 
Phosphorothioate; Proposed 
Tolerance 


Correction 


In FR Doc. 83-33477 beginning on page 
56415 in the issue of Wednesday, 
December 21, 1983 make the following 
correction: 

On page 56416, first colun’n, line four, 
“30” should read “35”. 


BILLING CODE 1505-01-M 





ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 


Select Committee on Uniform Federal 
Agency Rules of Procedure; Public 


Meeting 


Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), notice is 
hereby given of a meeting of the Select 
‘Committee on Uniform Rules of 
Procedure of the Administrative 
Conference of the United States, will 
meet on. Wednesday, February 1, 1984, 
at 10:00 a.m., in the library of the 
Administrative Conference, Suite 550, 
2120 L Street, NW., Washington, D.C. 
20037. This will be the second meeting of 
the Select Committee and it will be for 
the purpose of discussing agency 
comments on sample uniform rules. 

Attendance is open to the interested 
public, but limited to the space 
available. Persons wishing to attend 
should, if possible, notify the Office of 
the Chairman of the Administrative 
Conference prior to the meeting. The 
committee chairman, if he deems it 
appropriate, may permit members of the 
public to present oral statements at the 
meeting. Any member of the public may 
file a written statement with the 
committee before, during, or after the 
meeting. 

For further information concerning 
this meeting contact Jeffrey S. Lubbers, 
Office of the Chairman, Administrative 
Conference of the United States, 2120 L 
Street, NW., Suite 500, Washington, D.C. 
20037. (Telephone: 202-254-7065.) 
Minutes of the meeting will be available 
on request. 


Dated: January 18, 1984. 
Richard K. Berg, 
General Counsel. 
[FR Doc. 84-2068 Filed 1-24-84; 8:45 am] 
BILLING CODE 6110-01-44 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 


Forms Under Review by Office of 
Management and Budget 


January 20, 1984. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
an estimate of the total number of hours 
needed to provide the information; (8) 
an indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 108-W Admin. 
Bldg., Washington, D.C. 20250, (202) 447- 
4414, 

Comments on any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, D.C. 20503, ATTN: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 


New 


¢ Agricultural Marketing Service 

Dairy Promotion Program 

DA 26 

One Time 

Businesses and Non-Profit Institutions: 
500 responses; 1,000 hours; not 
applicable under 3504(h) 
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Benjamin C. Weaver, (202) 447-7101 
Larry K. Roberson, 

Acting Department Clearance Officer. 
[FR Doc. 84-2060 Filed 1-24-84; 8:45 am] 

BILLING CODE 3410-01- 


Human Nutrition information Service 


Joint Nutrition Monitoring Evaluation 
Committee Meeting 


In accordance with section 10{a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463) announcement is made 
of the following committee meeting: 

Name: Joint Nutrition Monitoring 
Evaluation Committee. 

Date: February 16 and 17, 1984. 

Place: Conference Room 643A, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. 

Time: February 16, 1 p.m. to 5 p.m.; 
and February 17, 9 a.m. to 4 p.m. 

Purpose: To evaluate the findings of 
the Nationwide Food:Consumption 
Survey (NFCS), the National Health and 
Nutrition Examination Survey 
(NHANES), and other Federal nutrition 
monitoring efforts and develop a report 
cn the nutritional status of the U.S. 
population. 

Agenda: The agenda for the second 
meeting will include the following items: 
brief review of the first meeting; 
discussion of the definition of nutritional 
status; presentation and discussion of 
samples of data that might be included 
in the report; division of duties; setting 
of time table; and plans for future 
meetings. 

The meeting is open to the public. 
There is a limited amount of space 
available for public attendance. Written 
statements or comments of concern to 
the committee may be submitted to 
Isabel D. Wolf, Administrator, Human 
Nutrition Information Service, 6505 
Belcrest Road, Room 360, Hyattsville, 
MD 20782. 

Done at Washington, DC this 19th day of 
January 1984. 

Isabel D. Wolf, 
Administrator. 

[FR Doc. 84-1970 Filed 1-24-84; 8:45 am] 
BiLLING CODE 3410-KE- 





Soil Conservation Service 


Upper Rocky Fork Flood Prevention 
RC&D Measure, West Virginia; Finding 
of No Siginficant Impact 


AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Notice of a finding of No 
Significant Impact. 


SUMMARY: Pursuant to Section 102(2){C) 


of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Upper Rocky Fork Flood Prevention 
RC&D Measure, Kanawha County, West 
Virginia. 

FOR FURTHER INFORMATION CONTACT: 
Rollin N. Swank, State Conservationist, 
Soil Conservation Service, 75 High 
Street, Room 301, Morgantown, West 
Virginia 26505, telephone: 304-291-4151. 
SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Rollin N. Swank, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The measure concerns a plan for 
reducing flood damages to residential 
property. The planned works of 
improvement include clearing and 
snagging along 2,590 feet of stream. 
Mitigation measures include 
construction of fish pools, re- 
establishment of shrubs attractive to 
wildlife on channel banks and spoil 
disposal area, and seeding of disturbed 
areas. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Rollin N. Swank. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 


(Catalog of Federal Domestic Assistance 
Program No. 10.901, Resource Conservation 


and Development Program. The State of West 
Virginia's process regarding State and local 
clearinghouse review of Federal and 
federally assisted programs and projects is 
applicable) 

Rollin N. Swank, 

State Conservationist. 

January 17, 1984. 

[FR Doc. 84-2004 Filed 1-24-84; 8:45 am] 

BILLING CODE 3410-16-M 


Cooks Hill Road RC&D Measure, Ohio; 
Environmental Impact 


AGENCY: Soil Conservation Service, 
Agriculture. 


ACTION: Notice of Finding of No 
Significant Impact. 


SUMMARY: Pursuant to Section 102(2)(C) 


of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Cooks Hill Road RC&D Measure, Ross 
County, Ohio. 

FOR FURTHER INFORMATION CONTACT: 
Robert R. Shaw, State Conservationist, 
Soil Conservation Service, Federal 
Building, 200 North High Street, Room 
522, Columbus, Ohio 43215, telephone: 
(614)-469-6962. 

SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the project will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, Robert R. Shaw, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

This measure concerns a plan for 
critical area treatment along 700 feet of 
county road. Planned works of 
improvement include installation of 
surface and subsurface water 
management practices along with 
regarding of a slip and seeding of the 
disturbed areas. 

The Notice of Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file and may be reviewed by contacting 
Robert R. Shaw. 
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No administrative action on 
implemenation of the proposal will be 
taken until 30 days after the date of this 
publication. 


(Catalog of Federal Domestic Assistance 

Program No. 10.901, Resource Conservation 

and Development Program. Office of 

Management and Budget Circular A-95 

regarding State and local Clearinghouse 

review of Federal and federally assisted 

programs and projects is applicable) 
Dated: January 16, 1984. 

Robert R. Shaw, 

State Conservationist. 

[FR Doc. 84-2047 Filed 1-24-84; 8:45 am] 

BILLING CODE 3401-16-M 


DEPARTMENT OF COMMERCE 
international Trade Administration 
[A-588-021] 


Cell Site Transceivers and Related 
Subassemblies From Japan; Initiation 
of Antidumping Duty investigation 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice. 


SUMMARY: On the basis of a petition 
filed in proper form with the United 
States Department of Commerce, we are 
initiating an antidumping duty 
investigation to determine whether cell 
site transceivers and related 
subassemblies from Japan are being, or 
are likely to be, sold in the United States 
at less than fair value. We are notifying 
the United States International Trade 
Commission (ITC) of this action so that 
it may determine whether an industry in 
the United States is materially injured or 
threatened with material injury, or 
whether the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports of that merchandise. If the 
investigation proceeds normally, the ITC 
will make its preliminary determination 
on.or before February 13, 1984, and we 
will make ours on or before June 5, 1984. 


EFFECTIVE DATE: January 25, 1984.. 


FOR FURTHER INFORMATION CONTACT: 
Roland MacDonald or Jack Davies, 
Office of Investigations, Import 
Administration, International Trade 
Administration, United States 
Department of Commerce, 14th Street 
and Constitution Avenue, N.W., 
Washington, D.C. 20230 telephone (202) 
377-5496 and 377-1784. 
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SUPPLEMENTARY INFORMATION: . 
The Petition 

On December 28, 1983, we received a 
petition from E. F. Johnson Company, 
Waseca, Minnesota, filed on behalf of 
the domestic cell site transceivers 
industry. In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleges that imports of the 
subject merchandise from Japan are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1673) (the Act), and that an 
industry in the United States is 
materially injured or threatened with 
material injury, or that the 
establishment of an industry in the 
United States is materially retarded, be 
reason of imports of that merchandise. 
The allegation of sales at less than fair 
value is supported by a comparison of 
the foreign market value of the subject 
merchandise, based on the U.S. 
domestic producer's costs adjusted, 
where appropriate, for cost differences 
in Japan, with the United States bid 
price less appropriate adjustments. 
Initiation of Investigation 

Under section 732(c) of the Act, we 
must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioner 
supporting the allegations. We have 
examined the petition on cell site 
transceivers and related subassemblies 
and have found that the petition meets 
the requirements.of section 732(b) of the 
Act. Therefore, we are initiating an 
antidumping duty investigation to 
determine whether cell site transceivers 
and related subassemblies from Japan 
are being, or are likely to be, sold at less 
than fair value in the United States. If 
our investigation proceeds normally, we 
will make our preliminary determination 
by June 5, 1984. 
Scope of Investigation 

The merchandise covered by this 
investigation are cell site transceivers 
and related subassemblies as provided 
for in item 685.2976. of the Tariff 
Schedules.of the United States 
Annotated. Cell site transceivers and 
related subassemblies are part of the 
radio frequency equipment (RF) in the 
base station (cell site) of a cellular radio 
communications system. This single 
package RF equipment functions as a 
locating receiver and provides 
simultaneous two-way voice and data 
communications between the base 


station and the subscriber’s mobile 
telephone by using different frequencies 
to transmit and receive. Subassemblies 
are an assemblage of component parts 
dedicated for use in cell site 
transceivers as defined above. 


Notification to ITC 


Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it wil! not disclose such 
information either publicly or under an 
administrative protective order without 
the consent of the Deputy Assistant 
Secretary for Import Administration. 


Preliminary Determination by ITC 


The ITC will determine by February 
13, 1984, whether there is a reasonable 
indication that an industry in the United 
States is materially injured or 
threatened with material injury, or that 
the establishment of an industry in the 
United States is materially retarded, by 
reason of imports of that merchandise. 

If its determination is negative, the 
investigation will terminate; otherwise, 
it will proceed according to the statutory 
procedures. 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration. 

January 17, 1984. 

[FR Doc. 84-1999 Filed 1-24-84; 8:45 am] 

BILLING CODE 3510-DS-M 


Computer Systems Technical Advisory 
Committee; Open Meeting 


A meeting of the Computer Systems 
Technical Advisory Committee will be 
held February 9, 1984 at 1:00 p.m., 
Herbert C. Hoover Building, Room 3407, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. The Committee 
advises the Office of Export 
Administration with respect to technical 
question which affect the level of export 
controls applicable to computer systems 
or technology. 


General Session 


1.. Opening remarks by the Chairman. 

2. Presentation of papers or Comments 
by the public. 

3. Review of Committee's 1984 annual 
plan. 

4. Report on current work program of 
the subcommittees: 

a. Foreign Availability, 

b. Hardware, and 


c. Licensing Procedures. 

5. New Business 

6. Action items underway. 

7. Action items due at next meeting 

The meeting will be open to the public 
with a limited number of seats 
available. For further information or 
copies of the minutes contact Margaret 
A. Cornejo (202) 377-2583. 

Dated: January 20, 1984. 
Milton M. Baltas, 
Director of Technical Programs Office of 
Export Administration. 
[FR Doc. 84-1998 Filed 1-24-84; 8:45 am] 
BILLING CODE 3510-DT-m 


Hardware Subcommittee of the 
Computer Systems Technical Advisory 
Committee; Open Meeting 


A meeting of the Hardware 
Subcommittee of the Computer Systems 
Technical Advisory Committee will be 
held February 8, 1984, 9:30.a.m., Herbert 
C. Hoove Building, Room 3708, 14th 
Street and Constitution Avenue, NW., 
Washington, D.C. The Hardware 
Subcommittee was formed to continue 
the work of the performance 
Characteristics and Performance 
Measurements Subcommittee, pertaining 
to (1) maintenance of the processor 
performance tables and further 
investigation of total systems 
performance; and (2) investigation of 
array processors in terms of establishing 
the significance of these devices and 
determining the differences in 
characteristics of various types of these 
devices. 


Agenda 


1. Opening remarks by the Chairman. 

2. Presentation of papers.of comments 
by the public. 

3. Discussion of the proposed changes 
to the export technical data control 
(EAR 379). 

4. Discussion for removal.of bus rate 
measurement for export of computer 
systems to the free werld. 

5. Revision of PDR levels for export of 
computer-systems te free world 
countries eligible under the distribution 
license. 

6. Discussion of membership for the 
Committee. 

7. Action items underway. 

8. Action items due at:next meeting. 

The meeting will be open to the public 
with a limited number of seats 
available. For further information or 
copies of the minutes contact Margaret 
A. Cornejo (202) 377-2583. 





3102 


Dated: January 19, 1984. 
Milton M. Baltas, 
Director of Technical Programs, Office of 
Export Administration. 
[FR Doc. 84-2018 Filed 1-24-84; 8:45 am] 
BILLING CODE 3510-DT-# 


Licensing Procedures Subcommittee 
of the Computer Systems Technical 
Advisory Committee; Open Meeting 


A meeting of the Licensing Procedures 
Subcommittee of the Computer Systems 
Technical Advisory Committee will be 
held February 8, 1984, 1:30 p.m., Herbert 
C. Hoover Building, Room 3708, 14th 
Street and Constitution Avenue, NW., 
Washington, D.C. The Licensing 
Procedures Subcommittee was formed 
to review the procedural aspects of 
export licensing and recommend areas 
where improvements can be made. 
Agenda 

1. Opening remarks by the 
Subcommittee Chairman. 

a. Status of the Subcommittee. 

b. Report on the meeting of the TAC 
chairmen. 

2. Presentation of papers or comments 
by the public. 

3. Review of 1983 summary and 1984 
plan. 

4. Cost benefit study of alternate 
strategies. 

5. OEA report on the distribution 
licensing change. 

6. Action items underway. 

7. Action items due at next meeting. 

The meeting will be open to the public 
with a limited number of seats 
available. For further information or 
copies of the minutes contact Margaret 
A. Cornejo (202) 377-2583. 

Dated: January 20, 1984. 

Milton M. Baltas, 

Director of Technical Programs, Office of 
Export Administration. 

[FR Doc. 84-1997 Filed 1-24-84; 8:45 am} 

BILLING CODE 3510-DT-M 


[A-351-012, A-351-014] 


Final Determinations of Sales at Less 
Than Fair Value: Hot-rolied Carbon 
Steel Plate and Hot-Rolled Carbon 
Steel Sheet From Brazil 


AGENCY: International Trade 
Administration, Commerce. 


ACTION: Notice. 


SUMMARY: We have determined that hot- 
rolled carbon steel plate and hot-rolled 
carbon steel sheet from Brazil are being 
sold in the United States at less than fair 
value. The United States International 
Trade Commission (ITC) will determine 


within 45 days of the publication of this 
notice whether these imports are 
materially injuring, or are threatening to 
materially injure, a United States 
industry. 

EFFECTIVE DATE: February 23, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth K. Haldenstein, Office of 
Investigations, Import Administration, 


International Trade Administration, U.S. 


Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, D.C. 20230; telephone (202 
377-4136. 

SUPPLEMENTARY INFORMATION: 


Final Determinations 


We have determined that hot-rolled 
carbon steel plate and hot-rolled carbon 
steel sheet from Brazil are being sold in 
the United States at less than fair value, 
as provided in section 735 of the Tariff 
Act of 1930, as amended (19 U.S.C. 
1673d) (the Act). 

We found that the foreign market 
value of hot-rolled carbon steel plate 
and hot-rolled carbon steel sheet from 
Brazil exceeded the United States price 
on approximately 95% of all sales of 
these products. The margins ranged 
from 30.95 percent to 225.53 percent for 
hot-rolled carbon steel plate and 33.47 
percent to 178.73 percent for hot-rolled 
carbon steel sheet. The overall 
weighted-average margin on all sales 
compared is 86.81 percent for hot-rolled 
carbon steel plate and 57.42 percent for 
hot-rolled carbon steel sheet. 


Case History 


On January 31, 1983, we received a 
petition from counsel for Bethlehem 
Steel Corporation on behalf of the 
domestic hot-rolled carbon steel plate 
and hot-rolled carbon steel sheet 
industry. In accordance with the filing 
requirements of section 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of hot- 
rolled carbon steel plate and hot-rolled 
carbon steel sheet from Brazil are being, 
or are likely to be, sold in the United 
States at less than fair value within the 
meaning of section 731 of the Act and 
that these imports are materially 
injuring, or threatening to materially 
injure, a United States industry. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds to initiate antidumping duty 
investigations. We notified the ITC of 
our action and initiated the 
investigations on February 28, 1983 (48 
FR 8320-21). On March 17, 1983, we 
were informed by the ITC that there is a 
reasonable indication that imports of 
hot-rolled carbon steel plate and hot- 
rolled carbon steel sheet are materially 
injuring a United States industry. 
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Questionnaires were presented to 
Companhia Siderurgica Paulista 
(COSIPA), Companhia Siderurgica 
Nacional (CSN), and Usinas 
Siderurgicas de Minas Gerais S/A. 
(USIMINAS) on March 21, 1983. The 
responses were received on May 24, 
1983. On July 5, 1983, we received an 
allegation that sales of these products in 
Brazil were at prices which were below 
the cost of production and requested 
responses to cost questionnaires. The 
cost responses were received on August 
8, 1983. Supplemental responses were 
received on October 25, 1983. 

The preliminary determinations in 
these investigations were originally due 
by July 11, 1983. We subsequently 
determined that these investigations 
were “extraordinarily complicated” as 
defined in section 733(c)(1)(B) of the Act, 
and we extended the deadline for 
making our preliminary determinations 
to August 29, 1983 (48 FR 28680). 

On August 29, 1983, we made 
preliminary determinations that hot- 
rolled carbon steel plate and hot-rolled 
carbon steel sheet from Brazil were 
being sold, or were likely to be sold, in 
the United States at less than fair value 
(48 FR 40419). 

On September 6, 1983, the petition 
was amended to include an allegation 
that “critical circumstances” exist with 
respect to imports of hot-rolled carbon 
steel plate and hot-rolled carbon steel 
sheet from Brazil. We preliminarily 
determined that critical circumstances 
exist within the meaning of section 
703(e) of the Act (19 U.S.C. 1671(b)) (48 
FR 46829). 

From September 12 through 29, 1983, 
we verified the responses of COSIPA, 
USIMINAS and CSN. On September 13, 
1983, we received a letter from counsel 
for the Brazilian exporters of carbon 
steel plate and sheet requesting that the 
final determinations be extended until 
January 20, 1984. We extended our final 
determinations until this date (48 FR 
43365). We held a hearing on December 
8, 1983, to allow the parties an 
opportunity to address the issues. We 
also provided for the submission of 
written views. 


Scope of Investigations 


The products covered by these 
investigations are hot-rolled carbon 
steel plate and hot-rolled carbon steel 
sheet. 

The term “hot-rolled carbon steel 
plate” covers hot-rolled carbon steel 
products, whether or not corrugated or 
crimped; not pickled; not cold-rolled; not 
in coils; not cut, not pressed, and not 
stamped to non-rectangular shape; 
0.1875 inch or more in thickness and 
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over 8 inches in width; as currently 
provided for in items 6076615 and 
607.9400 of the Tariff Schedules of the 
United States Annotated (TSUSA); and 
hot-rolled carbon steel plate which has 
been-coated or plated with metal 
including any material which has been 
painted or otherwise covered after 
having been coated or plated with 
metal, as currently provided for in items 
608.0710 and 608.1100 of the TSUSA. 
Semifinished products of solid 
rectangular cross section with width at 
least four times the thickness in cast 
condition or processed only through 
primary mill hot rolling are not included. 

Hot-rolled carbon steel plate is used 
in the construction of bridges, mining 
equipment, pressure vessels, railroad 
freight and passenger cars, ships, line _ 
pipe, industrial machinery, machine 
parts, and a large variety of other 
products. 

The term “hot-rolled carbon steel 
sheet” covers hot-rolled carbon steel 
products, whether or not corrugated or 
crimped and not pickled; not cold-rolled; 
not cut, not pressed, and not stamped to 
non-rectangular shape; not coated or 
plated with metal and not clad; over 8 
inches in width and over 0.1875 inch in 
thickness and in coils, as currently 
provided for in item 607.6610 of the 
TSUSA. 

Hot-rolled carbon steel sheet is used 
in the construction of automobiles, 
industrial machinery and products, pipe, 
and a large variety of other products. 

The hot-rolled carbon steel sheet 
covered by these investigations is a 
different product from that.covered by 
the recently initiated investigations on 
“Certain Steel Products from Brazil.” 
The sheet in these investigation is the 
product described as “plate in coil” in 
Appendix A to the notice of “Certain 
Steel Products from Mexico; initiation of 
Countervailing Duty Investigations” (48 
FR 55013). 

These investigations cover the period 
from August 1, 1982 to January 31, 1983. 
COSIPA, ‘CSN, and USIMINAS are the 
only known Brazilian producers who 
export the subject merchandise to the 
United States. COSIPA and USIMINAS 
export hot-rolled carbon steel plate and 
COSIPA, CSN and USIMINAS export 
het-rolled carbon steel sheet to the 
United ‘States. We examined virtually all 
United States sales made during the 
period of investigation. 


Fair Value Comparisons 


To.determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 


United States Price 


As provided in section 772{b) of the 
Act, we used the purchase price of the 
subject merchandise to represent the 
United States price because the 
merchandise was‘sold to unrelated 
purchasers prior to its importation into 
the United States. We calculated the 
purchase price based on the F.O.B. price 
to United States purchasers. We 
deducted brokerage charges, inland 
freight, handling charges, inland 
insurance and other expenses incurred 
in delivering the products to the port of 
exportation, where appropriate. When 
comparing to home market prices, we 
accounted for taxes imposed in Brazil 
but rebated or not collected by reason of 
the exportation of the merchandise to 
the United States. 


Foreign Market Value 


In accordance with section 773(a)(1)} 
of the Act, we used home market prices 
where there were sufficient home 
market sales at or above cost of 
production to determine foreign market 
value. Where there were no or 
insufficient sales in the home market at 
prices at or above cost, we used 
constructed value. The petitioner alleged 
that sales in the home market were at 
prices below the cost of producing hot- 
rolled carbon steel plate and hot-rolled 
carbon steel sheet. We examined 
production costs, including materials, 
labor.and general expenses. In 
calculating foreign market value, we 
made currency conversions from 
Brazilian cruzeiros to United States 
dollars in accordance with § 353.56(a)(1) 
of the Commerce Regulations using the 
certified daily exchange rates. 

We found sales of certain subgroups 
of hot-rolled carbon stee! plate and hot- 
rolled carbon steel] sheet were made at 
less than cost over an extended period 
of time in substantial quantities and at 
prices not permitting the recovery of all 
costs within a reasonable period of time 
in the normal course of trade. 
Consequently, we could not use sales in 
the home market to determine the 
foreign market value of the products 
under investigation in these subgroups. 
Therefore, we used constructed value. 
Sufficient sales of other subgroups of the 
products under investigation were made 
in the home market at or above cost. 
Therefore, we used home market prices 
to determine the foreign market value 
for these subgroups. 

The home market.prices were based 
on ex-factory or delivered prices to 
unrelated home market purchasers. 
From these prices, we deducted, where 
appropriate, regional] discounts. We 
made an adjustment for differences in 


circumstances of sale for pest-shipment 
credit in accordance with 19 CFR 353.15. 
An adjustment was also made, where 
appropriate, for the differences between 
commissions on sales toe the United 
States and indirect selling expenses in 
the home market used as an offset to 
U.S. commissions in accordance with 19 
CFR 35315{c). We made adjustments for 
differences in physical characteristics, 
where appropriate, in accordance with 
19 CFR 353.16. Packing was not included 
in the price to either market. 

The respondents claimed an 
additional adjustment for differences in 
pre-shipment credit costs. We 
determined that these costs were not 
directly related to the sales under 
consideration for reasons discussed in 
the “Respondents’ Comments” section 
of this notice. 

In accordance with section 773 of the 
Act, we calculated constructed value, 
where appropriate, by adding the cost of 
materials and of fabrication, general 
expenses, and profit. For materials and 
fabrication, we used the appropriate 
producers’ actual cost figures. 

We used the actual general expenses 
incurred on sales since they exceeded 
the statutory minimum of 10 percent of 
the sum of material and fabrication 
costs. Profit was calculated using the 
statutcry minimum of 8 percent of the 
sum of the general expenses and cost 
since the actual profit was less than the 
statutory minimum. We-did not add 
packing costs since the merchandise 
sold to the United States was unpacked. 


Petitioner's and Other U.S. Industry 
Representative’s Comments 


Comment 1. Petitioner argues that 
since CSN and USIMINAS can produce 
slabs either by continuous casting or 
ingot casting, the ITA should calculate 
slab cost on the basis of USIMINAS’ 
actual.casting mix for all rolled 
products. 

DOC Response: We verified actual 
production costs by product for both 
products under investigation. Because 
these figures more accurately reflect 
CSN’s and USIMINAS' costs for 
producing the subject merchandise, we 
have used them in our calculations. Any 
changes in costs resulting from 
variations in the continuous/ingot 
casting ratios will be taken into account 
in subsequent annual reviews. 

Comment 2. Petitioner argues that 
SIDERBRAS or the government has 
assumed some of the respondents’ cost 
of transporting raw materials which 
should be included in their costs of 
production. 

DOC Response: Petitioner did not 
provide credible evidence that the 
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government has assumed respondents’ 
transportation costs. Therefore, we did 
not pursue petitioner’s allegation. 

Comment 3. Petitioner argues that the 
labor costs reported by the respondents 
are suspiciously low in comparison to its 
own experience and should be increased 
to reflect a commercially realistic ratio 
of man-hours per ton of steel produced. 

DOC Résponse: All of the labor costs, 
including fringe benefits, were 
reconciled with company “cost by cost- 
center” records and with the cost of 
goods sold figures in the applicable 
audited financial statements in the 
course of the verification. Therefore, we 
consider them to be the correct costs for 
purposes of our calculations. 

Comment 4. Petitioner argues that the 
financial expenses reported by the 
respondents unlawfully excluded the 
costs of inflation. 

DOC Response: Since the audited 
financial statements of the respondents 
are indexed to inflation and the 
financial expenses reported were 
reconciled with these statements at 
verification the reported expenses 
properly account for the costs of 
inflation. 

Comment 5. Petitioner argues that the 
respondents have understated their 
actual financial expenses to the extent 
interest expenses and costs of equity 
financing were incurred on their behalf 
by SIDERBRAS in 1982. 

DOC Response: We reconciled all the 
financial expenses attributable to the 
respondent companies with the audited 
financial statements of each company. 
Based upon the verification of deferred 
interests costs allocable to expansion 
projects, it appears that the equity and 
debt financing provided by SIDERBRAS 
was used for expansion and does not 
affect current production costs. 

Comment 6. Another U.S. industry 
representative argues that no deferral of 
pre-operating interest expense should be 
permitted unless and until the ITA 
investigates and verifies that pre- 
operating expenses associated with 
facilities placed in service during the 
last 15 years were similarly deferred 
and are included in the cost of 
producing the products covered in this 
proceeding. 

DOC Response: We relied on the 
respondents’ audited financial 
statements, which indicate that 
amortization of costs, including interest 
expenses, begins when assets become 
operational. 

Comment 7. Another U.S. industry 
representative argues that if the ITA 
decides to consider cost data other than 
that based upon respondents’ audited 
financial records, it should require 
submission of the cost and loss 


information filed by the Brazilian 
companies with the Interministerial 
Council of Prices. 

DOC Response: This issue is rendered 
moot by our decision to use the interest 
expense allocation of the firm’s audited 
financial statements. 

Comment 8. Petitioner and another 
U.S. industry representative argue that 
the circumstances of sale adjustments 
claimed by differences in credit costs is 
impermissible as a matter of law 
because the differences in cost have no 
effect on the value of the shipments. 
They further argue that on USIMINAS’ 
export sales to the U.S., the periods for 
payments are well in excess of the about 
60-day terms allegedly provided on 
home market sales, and the Department 
shotld adjust the foreign market value 
upward (or United States price 
downward) to account for the difference 
between home market and U.S. credit 
costs. 

DOC Response: We accepted 
respondents’ claim concerning post- 
shipment credit because the credit terms 
for the companies differ between the 
U.S. and home market both in duration 
of financing and in the applicable 
interest rates. We verified that credit 
terms on both sides were generally 
longer than 60 days and were varied in 
duration. The home market terms were 
generally at much higher rates of 
interest than for U.S. sales. This 
adjustment was based on the cost to the 
seller in accordance with CFR 353.15(d). 
The fact that terms of sale in the price 
list include a discount for payment 
within 10 days demonstrates the effect 
of credit terms on prices. For a 
discussion of the treatment of pre- 
shipment credit claims, see the response 
to respondents’ Comment 7. 

Comment 9. Petitioner argues that 
credit costs on respondents’ U.S. sales 
are greater than on home market sales 
due to exchange losses incurred with 
respect to financing extended through 
ACC loans, and that this actual loss 
must be included as a cost of extending 
credit to purchases for export to the 
United States. 

DOC Response: The claim for 
adjustment for preshipment financing 
based on ACC loans was disallowed as 
not being directly related to the sales in 
question, as explained in our response 
to respondents’ Comment 7. 

Comment 10. Petitioner argues that 
export taxes are directly related to 
particular sales for export to the United 
States, and therefore should not be 
included in the home market indirect 
selling expenses used to calculate the 
offset for commissions in the U.S. 
market. 
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DOC Response: We agree. These 
export taxes were specifically excluded 
from the reported indirect selling 
expenses in the home market. 

Comment 11. Petitioner argues that 
the Department should disregard the 
U.S. transaction data submitted by the 
COSIPA and USIMINAS because of 
errors in the questionnaire response and 
instead should rely upon the best 
information otherwise available in 
reaching a final determination. 

DOC Response: We rejected this 
argument because there were no 
significant errors in the U.S. sales data 
submitted by these companies. The 
errors found at verification were of a 
very small magnitude and have been 
corrected. We have conducted 
additional verification of these and 
other sales and found no other errors. 

Comment 12. Petitioner argues that 
SIDERBRAS should be treated as a 
single commercial entity of purposes of 
these investigations because it sets 
prices, coordinates marketing, obtains 
financing on behalf of, and is the 
principal shareholder of CSN, COSIPA, 
and USIMINAS. 

DOC Response: We disagree. The 
home market prices of these companies 
were not set by SIDERBRAS, but rather 
by the Jnterministerial Council on 
Prices. Each company maintains 
separate manufacturing facilities and 
sales operations. United States sales 
prices are negotiated by each company 
with its individual customers. For these 
reasons, we consider it appropriate to 
treat these companies as separate 
commercial entities. 

Comment 13. Petitioner argues that 
the ITA should increase the constructed 
value of carbon steel plate to the extent 
of the 12.16 percent export tax impose to 
offset subsidies after October 1981. 

DOC Response: Section 772(d){2)(B) 
requires the deduction of export taxes 
from the United States price except in 
instances where the export tax was 
imposed to offset subsidies. The Act 
neutralizes the effect of ail export taxes 
except those which offset subsidies. The 
addition of the export taxes to the 
constructed value would have the effect 
of neutralizing the export taxes. Since 
the intent of Congress as reflected in 
section 772(d)(2)({B) of the Act is not to 
neutralize the effect of this tax, we did 
not add the tax to the constructed value. 

Comment 14. Petitioner and another 
U.S. industry representative argue that 
the ITA should calculate production 
costs and constructed value on the basis 
of the best information available, such 
as the “top-down” approach outlined by 
United States Steel Corporation. 
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DOC Response: We verified the costs 
provided in the responses for these 
investigations. Since we found no major 
cost discrepancies at verification, we 
used the information in the responses, 
adjusted for our methodology, in the 
final determinations. 

Respondents’ Issues 

Comment 1. A respondent, COSIPA, 
argues that the Department should 
allocate its monthly fixed costs over the 
monthly average production figures 
based on a three-year business cycle. 

DOC Response: In determining cost of 
production, the ITA requires that 
calculations of costs be in accordance 
with the home country’s generally 
accepted accounting principles, and that 
they do not significantly distort the 
firm's financial position or actual costs. 
The respondent did not demonstate that 
its proposal to allocate its fixed costs 
over a three year business cycle is in 
accordance with Brazilian generally 
accepted accounting principles. The 
other two companies under investigation 
allocated their fixed costs over one year. 

We have therefore allocated 
COSIPA'’s fixed costs incurred during 
the review period over the production 
for the review period. 

Comment 2. Respondents argue that 
the financial expenses reported in the 
cost of production responses submitted 
by COSIPA, USIMINAS and CSN should 
be used by the Department of Commerce 
to calculate cost of production. They 
state that the capitalization and deferral 
of interest costs on assets under 
construction is consistent with U.S. and 
Brazilian generally accepted accounting 
principles and is permissible under the 
antidumping law, and that the method 
used by the companies to quantify the 
deferred interest charges on expansion 
assets was reasonable. 

DOC Response: We disagree. In 
calculating cost of production, our policy 
is to use a firm’s expenses as recorded 
in its financial statements as long as 
those statements are prepared in 
accordance with the home country’s 
generally accepted accounting principles 
and do not significantly distort the firm’s 
financial position or actual costs. 
Respondents’ financial statements have 

been certified by independent auditors 
and their opinion indicates that such 
- statements are in accordance with the 
generally accepted accounting practices 
of Brazil. In addition, respondents have 
not shown that the method used in the 
financial statements to calculate interest 
expenses significantly distorted their 
financial positions or actual costs. 
Comment 3. Respondents argue that 
the costs of ingot casting and continuous 
casting of slabs should be allocated 
according to the proportionate tonnage 


of specific grades of the products under 
investigation which were produced 
during the applicable period. 

DOC Response: This comment is 
discussed in our response to petitioner’s 
Comment 1. 

Comment 4. Respondents argue that 
the companies’ cost of production 
should be reduced by the amount of the 
capital grants determined by the 
Department to exist on the subject 
merchandise. 

DOC Response: The grants received 
by the respondents were IPI rebates 
which were used for capital investment 
in expansion projects, and thus do not 
benefit current production and do not 
affect current costs. Therefore, we did 
not deduct amounts equal to these 
grants in our calculations. 

Comment 5. Respondents argue that 
where there were no sales of a 
particular grade or dimension of the 
subject merchandise in the home 
market, or the only sales were made 
below cost because of regional 
discounts, the Department should use 
offers for sale or sales of “similar” 
merchandise, rather than constructed 
value, as the basis for foreign market 
value. 

DOC Response: Where there were no 
sales of a particular grade or dimension, 
we compared the U.S. item to the most 
similar home market item. We did not 
use offers based on price lists because 
they do not allow us to determine 
regional variations in price due to 
regional discounts, and thus are not 
precise enough to be considered firm 
offers by the Department. 

Comment 6. Respondents argue that 
the Department should compare sales 
prices on identical merchandise, rather 
than using the subgroups used for the 
cost comparison, in making its price 
comparisons. 

DOC Response: Merchandise sold in 
the U.S. and merchandise sold in the 
home market were not identical due to 
measurement differences. The cost 
subgroups were considered 
representative of similar merchandise. 

Comment 7. Counsel for the 
respondents claims that an adjustment 
should be made for differences in 
circumstances of sale with respect to 
pre-shipment credit. The claim is based 
on the fact that financing is available for 
anticipated export sales denominated in 
U.S. dollars and that pre-shipment 
financing of home market sales would 
be at substantially higher interest rates. 

DOC Response: We disallowed this 
claim because we do not consider the 
pre-shipment credit to be directly 
related to the sales under consideration, 
or to affect the prices set by the 
respondents. In making these decisions, 
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we considered evidence relating to pre- 
shipment financing in both the export 
and domestic markets. 

The pre-shipment financing on export 
sales is available under exchange 
contracts. These contracts enable the 
seller to borrow funds in cruzeiros up to 
the amount of anticipated export sales 
payable in U.S, dollars. The exchange 
contracts are for extended periods of 
time, often 180 days, and specify the 
applicable interest rate. Either the 
lending bank receives the payment from 
the foreign purchaser in U.S. dollars at 
the time of shipment or the exchange 
contract provides for postshipment 
credit (usually 60 to 90 days) and the 
bank receives the U.S. dollar payment at 
the end of the period. If the level of 
anticipated sales is not met, the 
exchange contract period can be 
extended in some instances. 

Specific export sales are not tied to 
specific exchange contracts until the 
issuance of the export license at the 
time of exportation. In most instances 
checked at verification, the export sale 
was made several months after the 
exchange contract was issued. Until that 
time, the exporter has the choice of 
assigning payment for the export sale to 
a specific exchange contract or receiving 
the U.S. dollar payment directly. 

Exporting companies often have 
several outstanding exchange contracts 
at any given time. Based on the fact that 
the exporter can choose which contract, 
if any, is to be assigned the U.S. dollar 
payment at the time of exportation, we 
do not consider the pre-shipment credit 
to be directly related to the sale under 
consideration. Further, we have no 
evidence that the pre-shipment credit 
affects the prices negotiated for export 
sales, and conclude that it does not 
since the prices are determined prior to 
the assignment of the dollar payment. 

Pre-shipment financing is not 
available for anticipated home market 
sales. Therefore, the claimed costs for 
pre-shipment credit in the home market 
are hypothetical and cannot be 
considered directly related to the sales 
under consideration. The claimed costs 
also could not affect the home market 
prices set by the companies. 

Comment 8. Respondents argue that 
critical circumstances do not exist in 
these investigations because there has 
not been a massive surge in imports 
during the period between the filing of 
the petition and the preliminary 
determinations. 

DOC Response: The level of imports 
of hot-rolled carbon steel plate from 
Brazil during each of the two months 
immediately preceding our preliminary 
determinations was higher than during 





3106 


any previous month since October, 1981. 
The average level for the 2 months was 
much higher than for any two-month or 
longer period since at least 1977. 
Further, the average level of import 
penetration of hot-rolled carbon:steel 
plate from Brazil in the U.S. market for 
the period between the initiation of 
these cases and the preliminary 
determinations was much higher than 
for any other period since at least 1977. 

The level of imports of hot-rolled 
carbon steel sheet from Brazil between 
the initiation and the preliminary 
determinations was higher then during 
the previous seven months and all 
previous years since at least 1979. 
Further, the level of imports during each 
of the two months immediately 
preceding our preliminary 
determinations was higher than any 
prior month except one since at least 
1979. 

Based upon these facts, we found 
there to be a massive surge in imports of 
the subject merchandise over a 
relatively short period of time. 


Verification 


In accordance with section 776{a) of 
the Act, we verified data used in making 
these determinations by using 
verification procedures which included 
on-site inspection of manufacturers’s 
facilities and examination of company 
records and selected original source 
documentation containing relevant 
information. 


Final Affirmative Determinations of 
Critical Circumstances 


Counsel for petitioner alleged that 
imports of hot-rolled carbon steel sheet 
and hot-rolled carbon steel plate from 
Brazil present “critical circumstances.” 
Under section 735(a)(3) of the Act, 
critical circumstances exist when the 
Department finds that: (1) There have 
been massive imports of the 
merchandise under investigation over a 
relatively short period; and (2)(a) there 
is a history of dumping in the United 
States or elsewhere of the merchandise 
under investigation, or (b) the person by 
whom, or for whose account, the 
merchandise was imported knew or 
should have known that the exporter 
was selling the merchandise under 
investigation at less than its fair value. 

In determining whether there have 
been massive imports over 4 relatively 
short periodd, we considered the 
following factors: Recent import 
penetration levels; changes in import 
penetration since the date of the ITC’s 
preliminary affirmative determination of 
injury; whether imports have surged 
recently; whether recent imports are 
significantly above the average 


calculated over several years (1980- 
1982); and whether the patterns of 
imports over that three-year period may 
be explained by seasonal swings. Based 
upon our analysis of the information, we 
determine that imports of the products 
covered by these investigations do 
appear massive over a relatively short 
period. 

We therefore proceeded to consider 
whether there is a history of dumping of 
hot-rolled carbon steel sheet and hot- 
rolled carbon steel plate from Brazil in 
the United States or elsewhere. We 
reviewed past antidumping findings of 
the Department of the Treasury as well 
as past Department of Commerce 
antidumping orders, and found no past 
U.S. antidumping determinations on hot- 
rolled carbon steel sheet or hot-rolled 
carbon steel plate from Brazil. We also 
reviewed the antidumping actions of 
other countries made available to us 
through the Antidumping Code 
Committee established by the 
Agreement on Implementation of Article 
VI of the General Agreement on Tariffs 
and Trade. On May 18, 1983, in 
Commission Recommendation No. 1230/ 
83 ECSC, the Commission of the 
European Communities imposed 
antidumping duties on imports of sheets 
and plates, of iron and steel, not further 
worked than hot-rolled of a thickness of 
3 mm or more, originating in Brazil. This 
recommendation included merchandise 
both within and outside the scope of our 
investigations. 

We also considered whether the 
person by whom, or for whose account, 
these products were imported knew or 
should have known that the exporters 
were selling these products at less than 
fair value. We believe that the importer 
knew or should have known that a 
product was being sold at less than its 
fair value where margins calculated on 
the basis of responses to the 
Department's questionnaire are 
sufficiently large that the importer knew 
or should have known that prices for 
sales to the United States (as adjusted 
according to the antidumping law) were 
sufficiently below home market sales 
prices. In these cases, the margins 
calculated in these final determinations 
on the basis of responses to the 
Department's questionnaire are 
sufficiently large, even though there is 
no corporate relationship between the 


exporters and importers, that the 


importers knew or should have known 
that the merchandies was being sold in 
the United States at less than fair value. 

For the reasons described above, we 
determine that “critical circumstances” 
do exist with respect to hot-rolled 
carbon steel plate and hot-rolled carbon 
steel sheet from Brazil. 
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Suspension of Liquidation 


In accordance with section 733(d) of 
the Act, on September 8, 1983, we 
instructed the U.S. Customs Service to 
suspend liquidation of all entries of hot- 
rolled carbon steel plate and hot-rolled 
carbon steel sheet from Brazil. As of the 
date of publication of this notice in the 
Federal Register, the liquidation for 
consumption of all entries or 
withdrawals from warehouse for 
consumption of this merchandise will 
continue to be suspended. The Customs 
Service shall require a cash deposit or 
the posting of a bond equal to the 
estimated weighted-average margin 
amount by which the foreign market 
value of the merchandise subject to 
these investigations exceeds the United 
States price. The suspension of 
liquidation will remain in effect until 
further notice. The weighted-average 
margins are as follows: 


Manufacturers/producers/exporters 


Hot-rolled carbon steel plate: 


All other manufacturers/producers/ exporters... 


ITC Notification 


In accordance with section 735(d) of 
the Act, we will notify the ITC of our 
determinations. In addition, we are 
making available to the ITC all non- 
privileged and non-confidential 
information relating to these 
investigations. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

The ITC will make its determinations 
of whether these imports are materially 
injuring, or threatening to materially 
injure, a U.S. industry within 45 days of 
the publication of this notice. 

If the ITC determines that material 
injury or the threat of material injury 
does not exist, these proceedings will be 
terminated and all securities posted as a 
result of the suspension of liquidation 
will be refunded or cancelled. If, 
however, the ITC determines that such 
injury does exist, we will issue 
antidumping orders, directing Customs 
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officers to assess antidumping duties on 
hot-rolled carbon steel plate and hot- 
rolled carbon steel. sheet from Brazil, as 
appropriate, entered, or withdrawn from 
warehouse, for consumption after the 
suspension of liquidation, equal to the 
amount by which the foreign market 
value of the merchandise exceeds the 
U.S. prices. 

William T. Archey, 

Acting Assistant Secretary for Trade 
Administration. 

[FR Doc. 84-2012 Filed 1-24-64; 8:45 am] 

BILLING CODE 3510-DS-M 


Export Trade Certificate of Review; 
Application 

AGENCY: International Trade 
Administration, Commerce. 

ACTION: Notice of application. 


sumMaARy: The Office of Export Trading 


Company Affairs, International Trade 
Administration, Department of 
Commerce has received an application 
for an Export Trade Certificate of 
Review. This notice summarizes the 
conduct for which certification is sought 
and invites interested parties to submit 
information relevant to the 
determination of whether a certificate 
should be issued. 

DATES: Comments on this application 
must be submitted on or before 
February 14, 1984. 

ADDRESS: Interested parties should 
submit their written comments, original 
and five (5) copies, to: Office of Export 
Trading Company Affairs, International 
Trade Administration, Department of 
Commerce, Room 6711, Washington, 
D.C. 20230. 

Comments should refer to this 
application as “Export Trade Certificate 
of Review, application number 84- 
00002.” 

FOR FURTHER INFORMATION CONTACT: 
Charles S. Warner, Director, Office of 
Export Trading Company Affairs, 
International Trade Administration, 
202/377-5131, or Eleanor Roberts Lewis, 
Assistant General Counsel for Export 
Trading Companies, Office of General 
Counsel, 202/377-0937. These are not 
toll-free numbers. 

SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (Pub L. 97-290) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. The 
regulations implementing Title III can be 
found at 48 FR 10596-10604 (Mar. 11, 
1983) (to be codified at 15 CFR Part 325). 
A certificate of review protects its 
holder and the members identified in it 
from private treble damage actions and 


from civil and criminal liability under 
Federal and state antitrust laws for the 
export trade, export trade activities and 
methods of operation specified in the 
certificate and carried out during its 
effective period in compliance with its 
terms and conditions. 


Standards for Certification 


Proposed export trade, export trade 
activities, and methods of operation may 
be certified if the applicant establishes 
that such conduct will: 

1. Result in neither a substantial 
lessening of competition or restraint of 
trade within the United States nor a 
substantial restaint of the export trade 
of any competitor of the applicant, 

2. Not unreasonably enhance, 
stabilize, or depress prices within the 
United States of the goods, wares, 
merchandise, er services of the class 
exported by the applicant, 

3. Not constitute unfair methods of 
competition against competitors 
engaged in the export of goods, wares, 
merchandise, or services of the class 
exported by the applicant, and 

4. Not include any act that may 
reasonably be expected to result in the 
sale for consumption or resale within 
the United States of the goods, wares, 
merchandise, or services exported by 
the applicant. 

The Secretary will issue a certificate if 
he determines, and the Attorney 
General concurs, that the proposed 
conduct meets these four standards. For 
a further discussion and analysis of the 
conduct eligible for certification and of 
the four certification standards, see 
“Guidelines for the issuance of Export 
Trade Certificates of Review,” 48 FR 
15937-10 (April 13, 1983). 


Request for Public Comments 


The Office of Export Trading 
Company Affairs (OETCA) and the 
applicant have agreed that this notice 
fairly represents the conduct proposed 
for certification. Through this notice, 
OETCA seeks written comments from 
interested persons who have 
information relevant to the Secretary's 
determination to grant or deny the 
application summarized below. 
Information submitted by any person in 
connection with the application(s) is 
exempt from disclosure under the 
Freedom of Information Act (5 U.S.C. 


552). 

The OETCA will considered the 
information received in determining 
whether the proposed conduct is “export 
trade,” an “export trade activity” or a “ 
method of operation” as defined in the 
Act, regulations and guidelines and 
whether it meets the four certification 
standards. Based upon the public 
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comments and other information 
gathered during the analysis period, the 
Secretary may deny the application or 
issue the certificate with any terms or 
conditions necessary to assure 
compliance with the four standards. 

The OETCA has received the 
following application for an Export 
Trade Certificate of Review: 


— Crosby Trading Company, 
600 Whitney Building, New Orleans, 
LA 70130. 


Telephone No.: (504) 581-7047. 

Application No.: 84-90002. 

Date Received: January 6, 1984. 

Date Deemed Submitted: January 10, 
1984. 

Members in Addition to Applicant: 
None. 

Controlling Entity: Crosby Chemical 
Company, New Orleans, LA. 

Summary of Application: Crosby 
Trading Company is a newly-formed 
Mississippi corporation which intends 
to purchase or broker for export 
worldwide, products such as rosin, 
tall oil fatty acids, pine oil, alpha 
pinene, beta pinene, turpin resins, 
synthetic resins, and related chemical 
raw materials. 


At the present Crosby Trading 
Company is applying only for 
certification of a procedure for soliciting 
information from prospective suppliers 
so that Crosby can formulate an export 
business plan that may involve some or 
all of the suppliers in an export trade 
arrangement with Crosby. In formulating 
a plan that both satisfies the 
participants and uses their particular 
resources and expertise to maximum 
advantage, Crosby foresees the need to 
obtain business information that 
participants may be reluctant to disclose 
for competitive or legal reasons. The 
procedure for exchanging business 
information at the planning stage is 
intended to ensure that the information 
submitted to Crosby by each 
prospective participant remains 
confidential. 

The details of the procedure are as 
follows: Crosby Trading Company 
intends to contact prospective suppliers 
regarding a proposed plan to sell 
products overseas. Interested suppliers 
will be instructed to furnish information 
pertaining to their products, sensitive or 
otherwise, to an attorney who will relay 
necessary information to Crosby 
Trading Company. Neither the attorney 
nor Crosby Trading Company will share 
any information pertaining to any 
supplier with any other supplier. Crosby 
Trading Company will then prepare a 
proposed business plan which may 
include (a) exclusive rights for Crosby to 
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sell or broker products in foreign 
markets, (b) methods of proration among 
individual companies or manner of 
rotation of orders, (c) territorial 
allocations, (d) method of fixing export 
prices, (e) profit sharing incentives, if 
any, and (f) all other details of the plan. 
Crosby Trading Company will then 
negotiate any alterations in the initial 
plan with individual suppliers. 

Once the details of an export business 
plan have been worked out, Crosby 
Trading Company intends to seek an 
amendment to its initial Certificate of 
Review for approval of the plan 
including a list of specific participants. 

_ The OETCA is issuing this notice in 
compliance with section 302(b)(1) of the 
Act which requires the Secretary to 
publish a notice of the application in the 
Federal Register identifying the persons 
submitting the application and 
summarizing the conduct proposed for 
certification. Interested parties have 
twenty (20) days from the publication of 
this notice in which to submit written 
information relevant to the 
determination of whether a certificate 
should be issued. 

Dated: January 20, 1984. 

Irving P. Margulies, 
Acting General Counsel. 


[FR Doc. 84-2051 Filed 1-24-84; 8:45 am} 
BILLING CODE 3510-OR-M 


National Oceanic and Atmospheric 
Administration 


Deep Seabed Mining; Receipt of 
Amendments to Applications for 
Exploration Licenses 


AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 

ACTION: Notice of receipt of 
amendments to applications for Deep 
Seabed Mining Exploration Licenses 
and of intention to prepare an 
Environmental Impact Statement. 


SUMMARY: On June 25, 1982, the National 
Oceanic and Atmospheric 
Administration (NOAA) published a 
notice, at 47 FR 27583, that it had 
received four applications from Ocean 
Management, Inc. (OMI), One New York 
Plaza, New York, N.Y. 10004 for licenses 
to conduct deep seabed mining 
exploration activities in the 
Northeastern Equatorial Pacific Ocean 
within the seabed area generally known 
as the Clarion-Clipperton Fracture Zone. 
On September 19, 1983, OMI filed 
amendments to its applications 
withdrawing certain areas of the deep 


seabed previously included in the 
application areas and adding new areas 
not previously included in the 

application (see notice at 48 FR 50387). 

On December 22, 1983, OMI further 
amended its application, further 
withdrawing areas previously applied 

for and consolidating the remainder in 
one application area of about 135,000 

km? 

NOAA announces its intention ta 
prepare an environmental impact 
statement (EIS), as required by Section 
109(d) of the Deep Seabed Hard Mineral 
Resources Act, upon certification of 
OMI's application for an exploration 
license, and invites participation of 
interested agencies and persons. NOAA 
will use information in its programmatic 
environmental impact statement on first 
generation seabed mining, which was 
filed with the Environmental Protection 
Agency (EPA) in September, 1981, in 
preparing the EIS on the license 
application. NOAA will further make 
use of public discussion on the general 
National Pollutant Discharge 
Elimination System Permit on 
exploration activities being developed 
by EPA, as well as any public comments 
in response to this notice in determining 
the scope of the EIS. Alternatives to be 
considered by NOAA are to issue or not 
issue the license. NOAA expects to act 
on the EIS and license during 1984. 

Subject to 15 CFR 970.902, which 
excludes confidential information from 
public disclosure, interested persons 
will be permitted to examine the 
materials relevant to the amended 
application and to provide comments on 
the contents of the license or on the 
content or scope of the EIS to NOAA by 
March 26, 1984. Information concerning 
the date of certification of this 
application may be obtained from the 
officials listed below. 

FOR FURTHER INFORMATION CONTACT: 
John W. Padan or Laurence J. Aurbach, 
Division of Ocean Minerals and Energy, 
Office of Ocean and Coastal Resource 
Management, NOAA, Suite 105, Page 1 
Building, 2001 Wisconsin Avenue, NW., 
Washington, D.C. 20235 (202) 653-8257. 


Dated: January 18, 1984. 
Paul M. Wolff, 


Assistant Administrator for Ocean Services 
and Coastal Zone Management. 


[FR Doc. 84-1978 Filed 1-24-84; 8:45 am] 
BILLING CODE 3510-12-M 


Marine Mammal Permits; Gulf World 
Inc. ; 


Notice is hereby given that an 
Applicant has applied in due form for a 
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Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant: 

a. Name: Gulf World, Inc. (P160A). 

b. Address: 15412 West Alt. Highway 
98, Panama City Beach, Florida 32407. 

2. Type of Permit: Public Display. 

3. Name and Number of Animals: 
Atlantic bottlenose dolphin (Tursiops 
truncatus) 1. 

4. Type of Take: Public Display. 

5. Location of Activity: 
Chocktawhatchee Bay, Fort Walton 
Beach, Florida. 

6. Period of Activity: 2 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
D.C. 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries, 
National Fisheries Service, 3300 
Whitehaven Street; NW., Washington, 
D.C.; and 

Regional Director, Southeast Region, 
National Marine Fisheries Service, 9450 
Koger Boulevard, St. Petersburg, Florida 
33702. 
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Dated: January 19, 1984. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 
[FR Doc. 64-2062 Filed 1-24-84; 8:45 am] 
BILLLING CODE 3510-22-" 


Patent and Trademark Office 


Current Membership of Performance 
Review Board 


This notice announces the 
appointment of the following permanent 
member of the Performance Review 
Board for the Patent and Trademark 
Office: Theresa A. Brelsford, Assistant, 
Commissioner for Administration, U.S. 
Patent and Trademark Office, 
Washington, D.C. 20231. 

The current membership of the Board 
is as follows: 


Donald J. Quigg, Chairman, Deputy 
Commissioner of Patents and 
Trademarks, U.S. Patent and 
Trademark Office, Washington, D.C. 
20231. Term—permanent. 

Rene D. Tegtmeyer, Member, Assistant 
Commissioner for Patents, U.S. Patent 
and Trademark Office, Washington, 
D.C. 20231. Term—permanent. 

Margaret M. Laurence, Member, 
Assistant Commissioner for 
Trademarks, U.S. Patent and 
Trademark Office, Washington, D.C. 
20231. Term—permanent. 

Bradford R. Huther, Member, Assistant 
Commissioner for Finance and 
Planning, U.S. Patent and Trademark 
Office, Washington, D.C. 20231. 
Term—permanent. 

Theresa A. Brelsford, Member, Assistant 
U.S. Patent and Trademark Office, 
Washington, D.C. 20231. Term— 
permanent. 

Samuel S. Matthews, Member, Director, 
Examining Group 250, U.S. Patent and 
Trademark Office, Washington, D.C. 
20231. Term—expires January 31, 1986. 

Richard J. Wieland (Outside), Member, 
Assistant General Counsel for 
Litigation, HQ National Aeronautics 
and Space Administration, 
Washington, D.C. 20646. Term— 
expires July 12, 1984. 

Samih N. Zaharna, Member, Director, 
Patent Examining Group 160, U.S. 
Patent and Trademark Office, 
Washington, D.C..20231. Term— 
expires January-31, 1986. 

Persons desiring any further 
information about the membership of 

the PRB may contact Mr. Aaron W. 


Deitch, Personnel Officer, U.S. Patent 

and Trademark Office, Washington, 

D.C. 20231. Telephone (703) 557-2662. 
Dated: January 18, 1984. 

Gerald J. Mossinghoff, 

Commissioner of Patents and Trademarks. 

{FR Doc. 84-1976 Filed 1-24-84; 8:45 am] 

BILLING CODE 3510-16-M 








DEPARTMENT OF DEFENSE 
Office of the Secretary 


Defense Science Board Task Force on 
Chemical Warfare and Biological 
Defense; Meeting 


The Defense Science Board Task 
Force on Chemical Warfare and 
Biological Defense will meet in closed 
session on 7-9 March 1984 in the 
Pentagon, Arlington, Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

At the meeting on 7-9 March 1984 the 
Task Force will review progress in 
chemical warfare and biological defense 
since the 1980 Defense Summer Study 
on Chemical Warfare and changes in the 
chemical/biological threat environment. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Pub: L. 92-463, as amended (5 U.S.C. 
App. I (1976)), it has been determined 
that this DSB Task Force meeting 
concerns matters listed in 5 U.S.C. 
552b(c}(1) (1976), and that accordingly 
these meetings will be closed to the 
public. - 

Dated: January 20, 1984. 

M. S. Healy, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

[FR Doc. 84-2085 Filed 1-24-84; 8:45 am] 

BILLING CODE 3810-01-m 


Defense Science Board Task Force on 
Defense Data Network (Defensive 
Systems Subgroup); Date Change for 
Advisory Committee Meeting 


The meeting of the Defense Science 
Board Task Force on Defense Data 
Network (Defensive Systems.Subgroup) 
scheduled for 1-2 February 1984 in 
Washington, D.C. as published in the 
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Federal Register (Vol. 49, No. 8, 
Thursday, January 12, 1984, FR Doc. 84— 
882) has been postponed until 21-23 
March 1984. In all other respects the 
original notice is the same. 

Dated: January 20, 1984. 
M. S. Healy, 
OSD Federal Register Liaison Officer, 
Washington Headquarters Services, 
Department of Defense. 


[FR Doc. 84-2066 Filed 1-24-84; 8:45 am] 
BILLING CODE 3810-01-™ 


Department of the Air Force 


USAF Scientific Advisory Board; 
Meeting 


January 16, 1984. 

The USAF Scientific Advisory Board 
Ad Hoc Committee on the Effects of 
High Altitude Electromagnetic Pulse on 
Military Command, Control, and 
Communications will meet at the AF 
Weapons Laboratory, Kirtland AFB, NM 
on February 13-14, 1984. 

The purpose of the meeting will be to 
gather information on the effects of High 
Altitude Electromagnetic Pulse on 
Military C*. The meeting will convene at 
8:00 a.m. to 5:00 p.m. 

The meeting concerns matters listed 
in Section 552b{c) of Title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
202-697-8845. 

Winnibel F. Holmes, 
Air Force Federal Register Liaison Officer. 


[FR Doc. 84-2005 Filed 1-24-84: 8:45 am] 
BILLING CODE 3910-01-™ 


Department of the Army 


Army Science Board Ad Hoc Subgroup 
on Army Leadership; Meeting Change 


The following change has occurred for 
the meeting of the Army Science Board 
Ad Hoc Subgroup on Army Leadership 
which was originally announced in the 
Federal Register issue of Tuesday, 
December 20, 1983 (48FR56254), FR Doc 
#83-33662, and had a change of location 
published in the Federal Register issue 
of Wednesday, 11 January 1984 
(49FR1414), FR Doc #84-733: 

Date and Place of Meeting: Thursday, 
January 26, 1984, one day only (instead 
of Wednesday, Thursday and Friday, 25, 
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26, & 27 January 1984) at U.S. Army 
Training and Doctrine Command, Fort 
Monroe, Virginia. 

Sally A. Warner, 

Administrative Officer. 

{FR Doc. 84-2194 Filed 1-23-84; 2:45 pm] 

BILLING CODE 3710-08-M 


DEPARTMENT OF EDUCATION 
Cancellation of Competition for the 
Program of Research Grants on Law 
and Government Studies in Education 
in Fiscal Year 1984 


AGENCY: Department of Education. 
ACTION: Notice. 


SUMMARY: The Secretary cancels the 
closing dates and the competition for the 
program of Research Grants on Law and 
Government Studies in Education in 
Fiscal Year 1984. The Application Notice 
for this program was published in the 
Federal Register on December 30, 1982 
(47 FR 58343). That notice invited the 
submission of grant applications under 
the National Institute of Educations’ 
Program for Research Grants on Law 
and Government Studies in Education 
for both Fiscal Years 1983 and 1984. 
Closing dates for the transmittal of 
applications were established for Fiscal 
Year 1984 as January 4, 1984 (Major 
grant pre-applications and small grant 
applications) and April 19, 1984 (major 
grant full applications). 

SUPPLEMENTARY INFORMATION: The 
cancellation of the closing dates and the 
competition is a consequence of a 
smaller Fiscal Year 1984 appropriation 
for the National Institute of Education 
than requested. Because of the 
reduction, the Secretary has determined 
that there are insufficient funds to 
support a new grant competition for this 
program. Consequently, the Secretary 
will use the limited funds available to 
fund continuation awards under this 
program. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Jo Ann McGeorge, Acting Assistant 
Director, Law and Public Management 
Program, National Institute of 
Education, 1200 19th Street, NW.., 
Washington, D.C. 20208, Telephone (202) 
254-8897. 
(Catalog of Federal Domestic Assistance 
Number 13.950, Educational Research and 
Development) 

Dated: January 20, 1984. 
Donald J. Senese, 
Assistant Secretary for Educational Research 
and Improvement. 
[FR Doc. 84-2019 Filed 1-24-84; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commissicn 


[Project Nos. 7824-000, et al.] 


Hydroelectric Applications (Gentry 
Resources Corp., et al.); Applications 
Filed With the Commission 


Take notice that the following 
hydroelectric applications have been 
filed with the Federal Energy Regulatory 
Commission and are available for public 
inspection: 

1a. Type of application: Preliminary 
Permit. 

b. Project No.: 7824-000. 

c. Dated Filed: November 10, 1983. 

d. Applicant: Gentry Resources 
Corporation. 

e. Name of Project: Willow Spring 
Pumped Storage Hydro Project. 

f. Location: On the Verde River in 
Maricopa and Yavapai Counties, 
Arizona. 

g. Filed pursuant to: Federal Power 
Act, 16 U.S.C. 791({a)-825(r). 

h. Contact Person: Darold Proctor, 
President, Gentry Resources 
Corporation, 11920 E. Maple, Aurora, 
Colorado 80012. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
Willow Spring Pumped Storage Project 
would be located on Bureau of 
Reclamation and U.S. Forest Service 
lands, and would consist of: (1) A 
proposed earth-fill or masonry upper 
storage dam; (2) a newly constructed 
powerhouse with a total installed 
capacity of 250 MW; (3) a switchyard 
adjacent to the powerhouse; (4) a 
proposed pressure conduit or shaft to 
deliver water providing a head of 500 to 
2500 feet; (5) proposed intake and 
discharge pipes connecting the turbines 
to the main water body; (6) new-surge 
tanks; (7) a proposed 230-kV 


. transmission line; (8) new roads; and (9) 


appurtenant facilities. Applicant 
estimates the average annual generation 
to be a minimum of 600 GWh. The 
energy would be marketed in not more 
than 2 contiguous counties in Arizona 
depending on marketing arrangements. 

k. This notice also consists of the 
following standard paragraphs: A6, A7, 
Ag, B, C and D2. 

]. Proposed Scope of Studies under 
Permit—Applicant has requested a 36- 
month permit to prepare a definitive 
project report, including preliminary 
designs, results of geological, 
environmental, and economic feasibility 
studies. The cost of the above activities, 
along with preparation of an 
environmental impact report, obtaining 
agreements with the Corps and other 
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Federal, State, and local agencies, 
preparing a license application, 
conducting final field surveys; and 
preparing designs is estimated by the 
Applicant to be $950,000. 

m. Purpose of Preliminary Permit—A 
preliminary permit does not authorize 
construction. A permit, if issued, gives 
the Permittee, during the term of the 
permit, the right of priority of 
application for license while the 
Permittee undertakes the necessary 
studies and examinations to determine 
the engineering, economic, and 
environmental feasibility of the 
proposed project, the market for power, 
and all other information necessary for 
inclusion in an application for a license. 

2a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7825-000. 

c. Date Filed: November 10, 1983. 

d. Applicant: Gentry Resources 
Corporation. 

e. Name of Project: Indian Spring 
Pumped Storage Hydro Project. 

f. Location: On the Verde River in 
Maricopa County, Arizona. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Darold Proctor, 
President, Gentry Resources 
Corporation, 11920 E. Maple, Aurora, 
Colorado 80012. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
Indian Spring Pumped Storage Project 
would be located on Bureau of 
Reclamation and U.S. Forest Service 
lands, and would consist of: (1) A 
proposed earth-fill or masonry upper 
storage dam; (2) a newly constructed 
powerhouse with a total installed 
capacity of 250 MW; (3) a switchyard 
adjacent to the powerhouse; (4) a 
pressure conduit or shaft to deliver 
water providing a head of 500 to 2,500 
feet; (5) intake and discharge pipes 
connecting the turbines to the main 
water body; (6) new surge tanks; (7) a 
proposed 230-kV transmission line; (8) 
new roads; and (9) appurtenant 
facilities. Applicant estimates the 
average annual generation to be a 
minimum of 600 GWh. The energy would 
be marketed in not more than 2 
contiguous counties in Arizona 
depending on marketing arrangements. 

k. This notice also consists of the - 
following standard paragraphs: A6, A7, 
AQ, B, C, and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
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alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $950,000. 

3a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7826-000. 

c. Date Filed: November 10, 1983. 

d. Applicant: Gentry Resources 
Corporation. 

e. Name of Project: Saguaro Pumped 
Storage Hydro Project. 

f. Location: On the Salt Lake in 
Maricopa County, Arizona. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Darold Proctor, 
President, Gentry Resources 
Corporation, 11920 E. Maple, Aurora, 
Colorado 80012. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
Saguaro Pumped Storage Project would 
be located on Bureau of Reclamation 
and U.S. Forest Service lands, and 
would consist of: (1) A proposed earth- 
fill or masonry upper storage dam; (2) a 
newly constructed powerhouse with a 
total installed capacity of 250 MW; (3) a 
switchyard adjacent to the powerhouse; 
(4) a pressure conduit or shaft to deliver 
water providing a head of 500 to 1,300 
feet; (5) intake and discharge pipes 
connecting the turbines to the main 
water body; (6) new surge tanks; (7) a 
proposed 230-kV transmission line; (8) 
new roads; and (9) appurtenant 
facilities. Applicant estimates the 
average annual generation to be a 
minimum of 600 GWh. The energy would 
be marketed in not more than 2 
contiguous counties in Arizona 
depending on marketing arrangements. 

k. This notice also consists of the 
following standard paragraphs: A6, A7, 
Ag, B, C, and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $950,000. 

4a. Type of Application: Preliminary 
Permit. 


b. Project No.: 7827-000. 

c. Date Filed: November 10, 1983. 

d. Applicant: Gentry Resources 
Corporation. 

e. Name of Project: Apache Pumped 
Storage Hydro Project. 

f. Location: On the Salt Lake in 
Maricopa County, Arizona. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Darold Proctor, 
President, Gentry Resources 
Corporation, 11920 E. Maple, Aurora, 
Colorado 80012. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
Apache Pumped Storage Project would 
be located on Bureau of Reclamation 
and U.S. Forest Service lands, and 
would consist of: (1) A proposed earth- 
fill or masonry upper storage dam; (2) a 
newly constructed powerhouse with a 
total installed capacity of 250 MW; (3) a 
switchyard adjacent to the powerhouse; 
(4) a pressure conduit or shaft to deliver 
water providing a head of 500 to 3,000 
feet; (5) intake and discharge pipes 
connecting the turbines to the main 
water body; (6) new surge tanks; (7) a 
proposed 230-kV transmission line; (8) 
new roads; and (9) appurtenant 
facilities. Applicant estimates the 
average annual generation to be a 
minimum of 600 GWh. The energy would 
be marketed in not more than 2 
contiguous counties in Arizona 
depending on marketing arrangements. 

k. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C, and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $950,000. 

5a. Type of Application: License (Cver 
5 MW). 

b. Project No.: 3862-001. 

c. Date Filed: July 25, 1983. 

d. Applicant: The city of LeClaire, 
Iowa. 

e. Name of Project: LeClaire 
Hydropower Project. 

f. Location: On the Mississippi River, 
in Scott County, Iowa and Rock Island 
County, Illinois. 

g. Filed Pursuant to: Federal Power 
Act,.16 U.S.C. 791(a)-825(r). 
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h. Contact Person: Mr. James E. 
Hawks, Shive-Hattery and Associates. 
6236 North Brady Street, P.O. Box 4438, 
Davenport, lowa 52808. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
project includes the use of Locks and 
Dam No. 14 administered by the U.S. 
Army Corps of engineers, and would 
consist of: (1) A proposed 45-foot wide 
intake channel; (2) a proposed 
powerhouse containing 6 generating 
units rated at 3,680 kW each for a total 
installed capacity of 22,080 kW; (3) a 
proposed tailrace; (4) a proposed 9 mile, 
161 kV transmission line; and (5) 
appurtenant facilities. The estimated 
average annual energy output for the 
project would be 159,100,000 kWh. 

k. Purpose of Project: The power 
generated at the project would be 
utilized by the Applicant with any 
excess sold to several potential power 
purchasers. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 

6a. Type of Application: Preliminary 
Permit. 

2 b. Project No. 7823-000. 

c. Date Filed: November 10, 1983. 

d. Applicant: Gentry Resources 
Corporation. 

e. Name of Project: Canyon Lake 
Pumped Storage Hydro Project. 

f. Location: On the Salt Lake in 
Maricopa County, Arizona. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Darold Proctor, 
President, Gentry Resources 
Corporation, 11920 E. Maple, Aurora, 
Colorado 80012. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed’ 
Canyon Lake Pumped Storage Project 
would be located on Bureau of 
Reclamation and U.S. Forest Service © 
lands, and would consist of: (1) A 
proposed earth-fill or masonry upper 
storage dam; (2) a newly constructed 
powerhouse with a total installed 
capacity of 250 MW; (3) a switchyard 
adjacent to the powerhouse; (4) a 
pressure conduit or shaft to deliver 
water providing a head of 500 to 1,500 
feet; (5) intake and discharge pipes 
connecting the turbines to the main 
water body; (6) new surge tanks; (7) a 
proposed 230-kV transmission line; (8) 
new roads; and (9) appurtenant 
facilities. Applicant estimates the 
average annual generation to be a 
minimum of 600 GWh. The energy would 
be marketed in not more than 2 
contiguous counties in Arizona 
depending on marketing arrangements. 
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k. This notice also consists of the 
following standard paragraphs: Aé6, A7, 
Ag, B, C, and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $950,000. 

7a. Type of Application: Preliminary 
Permit. 

b. Project No. 7833-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Gill Creek. 

f. Location: On Gill Creek, near 
Leavenworth, in Chelan County, 
Washington, and affecting U.S. lands 
within Mt. Baker-Snoqualmie National 
Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 4,410 feet; (2) a 9,400-foot-long, 
18-inch-diameter pipeline; (3) a 
powerhouse containing one generating 
unit rated at 993 kW; and (4) a 0.2-mile- 
long transmission line. The average 
annual energy generation is estimated to 
be 3.5 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $100,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: Aé6, A7, 
Ag, B, C, D2. 

8a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7835-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Merrill lake. 


f. Location: On Merrill Lake, near 
Cougar, in Cowlitz County, Washington. 
g. Filed Pursuant to: Federal Power 

Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 1,551 feet; (2) a 5,280-foot-long 
diversion pipeline; (3) a 10-foot-high 
concrete saddle dam; (4) the 440-acre 
Merrill Lake; (5) a 2,000-foot-long, 8-foot- 
diameter tunnel; (6) a 4,200-foot-long, 48- 
inch-diameter pipeline; (7) a surge tank; 
(8) a 4,200-foot-long, 5-foot-diametef 
penstock; (9) a powerhouse containing 
one generating unit rated at 21,490 kW; 
and (10) a 0.1-mile-long transmission 
line. The average annual energy 
generation is estimated to be 13.6 
million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $100,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

]. This notice also consists of the 
following standard paragraphs: A6, A7, 
Ag, B, C, D2. 

9a. Type of Application: License (Over 
5 MW). 

b. Project No.: 4720-001. 

c. Date Filed: August 26, 1983. 

d. Applicant: The City of Farmington, 
New Mexico. 

e. Name of Project: Navajo Dam. 

f. Location: On the San Juan River, in 
San Juan and Rio Arriba Counties, New 
Mexico. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. W. C. Lewis, 
Director, Electric Utilities System, City 
of Farmington, P.O. Box 900, Farmington, 
New Mexico 87499 & Mr. James V. 
Williamson, R. W. Beck & Associates, 
Tower Building, 7th Avenue at Olive 
Way, Seattle, Washington 98101. 

i. Comment Date: March 5, 1984. 

j. The proposed project would utilize 
the existing Bureau of Reclamation’s 
Navajo Dam and would occupy lands 
administered by the Bureau of Land 
Management. The proposed project 
would consist of: (1) An existing intake 
structure; (2) an existing 110-inch 
diameter penstock; (3) a proposed 110- 
inch diameter penstock approximately 
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150-feet long; (4) a proposed powerhouse 
which will contain 2 generating units 
rated at 15 MW each; (5) a proposed 
tailrace approximately 45-feet wide; (6) 
a proposed 10.4 mile long, 115-kV 
transmission line; and (7) appurtenant 
facilities. The estimated average annual 
energy output for the project would be 
115 GWh. 

k. Purpose of Project: The Applicant 
proposes to produce based load power 
to displace more expensive gas and 
coal-fired power produced by the 
Applicant's existing generating facilities. 

l. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 

10a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7834-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Evans Lake. 

f. Location: on Evans Lake, near 
Skykomish, in King County, Washington 
and affeacting U.S. lands within Mt. 
Baker—Snoqualmie National Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-625(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 3,610 feet; (2) a 7,300-foot-long, 
14-inch-diameter pipeline; (3) a 
powerhouse containing one generating 
unit rated at 1,005 kw; and (4) a 4.4-mile- 
long transmission line. The average 
annual energy generation is estimated to 
be 3.52 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $100,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C and D2. 

11a. Type of Application: Minor 
License. 

b. Project No.: 6398-001. 

c. Date Filed: November 17, 1983. 

d. Applicant: Hackett Mills Hydro 
Associates. 

e. Name of Project: Hackett Mills. 
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f. Location: Little Androscoggin River, 
near the towns of Minot and Poland, 
Androscoggin County, Maine. 

g. Filed Pursuant to: 16 U.S.C. 791(a)- 
825(r). 

h. Contact Person: Philip M. Hoover, 
Suite 409, Annapolis City Marina, 410 
Severn Avenue, Annapolis, Maryland 
21403. 

i. Comment Date: March 2, 1984. 

k. Description of Project: The 
proposed project would consist of: (1) 
An existing 101-foot-long, 8-foot-high, 
rock filled timber crib dam; (2) an 
existing 22-foot-long sluice gate section 
containing a single sluice gate; (3) an 8- 
foot-high, 85-foot-long concrete spillway 
with three uncontrolled bays at the 
north dam abutment; (4) a 60-acre 
reservior with no usable storage 
capacity at elevation 235-feet M.S.L.; (5) 
a canal intake gate structure containing 
5 gates; (6) an existing 100-foot-long, 25- 
foot wide, 7-foot-deep power canal at 
the south dam abutment; (7) a new 
powerhouse located at the end of the 
canal containing two turbine-generators 
with a total rated capacity of 470 kW; (8) 
an existing 280-foot-long, 12.5 kV 
transmission line; (10) a downstream 
fish passage facility and; (11) 
appurtenant facilities. The project would 
generate up to 2,150,000 KWh 
annually.The project is owned by Mr. 
Normand LaPage and Ms. Mabel M. 
Boucher. 

1. Purpose of Project: Energy produced 
at the project would be sold to Central 
Maine Power Company. 

m. This notice also consist of the 
following standard paragraphs: A3, A9, 
B, C, and D1. 

12a. Type of Application: License 
(Major). 

b. Project No.: 7417-000. 

c. Date Filed: July 1, 1983. 

d. Applicant: Palo Verde Irrigation 
District (District). 

e. Name of Project: Palo Verde. 

f. Location: On the Colorado River in 
Riverside County, California, and Yuma 
County, Arizona. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Gary A. Bryce, 
President, Palo Verde Irrigation District, 
P.O. Box 1199, Blythe, California 92226. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) The 
applicant's existing 50-foot-high earth 
and rockfill Palo Verde Diversion Dam, 
with a crest length of 296 feet; (2) an 
existing spillway at the west end of the 
dam; (3) an existing 70-foot-wide 
irrigation diversion canal with intake 
upstream of the spillway, within the 
west bank of the river; (4) a powerhouse 
within the canal, adjacent to the existing 


spillway, containing two generating 
units with combined rated capacity of 
6,000 kW, operating under a head of 9.5 
feet; (5) a 1,700-foot-long, 34.5-kV 
transmission line connecting the 
powerhouse with an existing Southern 
California Edison Company's (SCE) 
North Intake Substation, west of the 
project; and (6) appurtenant facilities. 
Applicant estimates the total cost of the 
project at $34.6 million. No recreational 
facilities are proposed as part of this 
project. The proposed construction 
would occur entirely within the State of 
California. 

k. Purpose of Project: The estimated 
40.8 million kWh of project energy 
would be sold to SCE. 

]. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B&C. 

13a. Type of Application: Amendment 
of License. 

b. Project No.: 2100-025. 

c. Date Filed: November 14, 1983. 

d. Applicant: California Department of 
Water Resources (DWR). 

e. Name of Project: Feather River 
Project. 

f. Location: On Feather River in Butte 
County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Arnold W. 
Johnson, California Department of 
Water Resources, P.O. Box 388, 
Sacramento, California 95802. 

i. Comment Date: February 24, 1984. 

j. Description of Proposed Action: The 
license for Project No. 2100 was 
amended on January 26, 1982, 
authorizing the Licensee (DWR) to 
construct and operate the Palermo 
Power Plant with a rated capacity of 500 
kW. DWR, in its filing of November 14, 
1983, states that construction and 
operation of the Palermo Plant is not 
economically feasible at this time. DWR 
requests that the Palermo Power Plant 
be eliminated from the license for 
Project No. 2100. 

k. This notice also consists of the 
following standard paragraphs: B & D2. 

14a. Type of Application: Minor 
License. 

b. Project No.: 3583-001. 

c. Date Filed: January 28, 1983. 

d. Applicant: Joseph Martin Keating. 

e. Name of Project: Horton Creek 
Water Power Project. 

f. Location: On Horton Creek, near 
Bishop, Inyo County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Joseph Martin 
Keating, 847 Pacific Street, Placerville, 
California 95667. 

i. Comment Date: March 5, 1984. 
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j. Description of Project: The proposed 
project would consist of: (1) A 4-foot- 
high, 40-foot-long diversion structure on 
Horton Creek at elevation 8400.00 feet; 
(2) a 24-inch-diameter, 8,500-foot-long 
steel penstock; (3) a powerhouse at 
elevation 6650.00 feet to contain a 
generator with a rated capacity of 1500 
kW; and (4) a transmission line to 
connect to an existing 66-kV Southern 
California Edison Company (SCE) 
transmission line. The Applicant 
estimates the average annual energy 
generation at 4.00 million kWh which 
would be sold to SCE. The project will 
cost approximately $1.50 million. The 
project will provide recreational 
opportunities by building a trailhead at 
the powerhouse and following the 
penstock route leading to the John Muir 
Wilderness area. Applicant proposes to 
construct a foot bridge over the ravine 
on the northern side to provide access to 
the wilderness area for purposes of 
hiking, camping, fishing and encourage 
use of the Horton Creek campground. 

k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C & D1. 

15a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7841-000. 

c. Dated Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Maloney Creek. 

f. Location: On Maloney Creek, near 
Skykomish, in King County, Washington 
and affecting U.S. lands within Mt. 
Baker-Snoqualmie National Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a}-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would cosnist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 1,970 feet; (2) a 6,000-foot-long, 
20-inch-diameter pipeline; (3) a 
powerhouse containing one generating 
unit rated at 1,000 kW; and (4) a 0.2- 
mile-long transmission line. The average 
annual energy generation is estimated to 
be 3.5 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $90,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 
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1. This notice also consists of the 
following standard paragraphs: A6, A7, 
Ag, B, C, and D2. 

16a. Type of Application: Preliminary 
Permit. 

b. Project No: 7838-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Rachor Creek. 

f. Location: On Rachor Creek, near 
Ernie’s Grove, in King County, 
Washington. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 2,300 feet; (2) a 2,600-foot-long, 
30-inch-diameter pipeline; (3) a surge 
tank; (4) a 2,400-foot-long, 24-inch- 
diameter steel penstock; (5) a 
powerhouse containing one generating 
unit rated at 4, 500 kW; and (6) a 1.2- 
mile-long transmission line. The average 
annual energy generation is estimated to 
be 15.8 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $80,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C & D2. 

17a.Type of Application: Preiiminary 
Permit. 

b. Project No: 7836-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Deep Creek. 

f. Location: On Deep Creek, near 
Greenwater, in Pierce County, 
Washington and affecting U.S. lands 
withing Mt. Baker—Snoqualmie 
National Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 4,010 feet; (2) an 8,000-foot- 
long, 24-inch-diameter pipeline; (3) a 
powerhouse containing one generating 


unit rated at 1,250 kW; and (4) a 0.6- 
mile-long transmission line. The average 
annual energy generation is estimated to 
be 4.4 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $40,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A6, A7, 
Ag, B, C & D2. 

18a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7839-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Cougar Creek. 

f. Location: On Cougar Creek, near 
Darrington, in Snohomish County, 
Washington and affecting U.S. lands 
within Mt. Baker—Snoqualmie National 
Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
long concrete diversion structure at 
elevation 3,010 feet; (2) a 2,650-feet-long, 
18-inch-diameter pipeline: (3) a 
powerhouse containing one generating 
unit rated at 1,344 kw; and (4) a 9.0-mile- 
long transmission line. The average 
annual energy generation is estimated to 
be 4.7 million kWh. The proposed 
project may affect a potential 
wilderness area and a wild and scenic 
river. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $100,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C and D2. 

19a. Type of Application: License 
(under 5 MW). 

b. Project No.: 7828-000. 
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c. Date Filed: October 28, 1983. 

d. Applicant: Truckee-Carson 
Irrigation District. 

e. Name of Project: New Lahoritan 
Power Plant. 

f. Location: At the existing outlet of 
the United States Bureau of 
Reclamation’s Lahontan Dam on Carson 
River in Churchill County, Nevada. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Dennis Heaps, 
Project Manager, Truckee—Carson 
Irrigation District, P.O. Box 1356, Fallon, 
Nevada 89406. 

i. Comment Date: March 1, 1984. 

j. Description of Project: The proposed 
project would consist of a powerhouse 
containing a single generating unit with 
a rated capacity of 3,000 kW, operating 
under a head of 100 feet, and 
approximately 700-feet-long, 12-kV 
transmission line connecting the 
powerhouse with an existing Sierra— 
Pacific Power Company's 12-kV 
transmission line northeast of the 
project. The Applicant estimates the 
total cost of the project at $4.72 million. 
No recreational facilities are proposed 
as part of the project. 

k. Purpose of Project: The proposed 
project’s estimated annual output of 
12.54 million kWh would be sold to 
either the Sierra Pacific Power Company 
or the City of Fallon, Nevada. 

]. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C and D1. 

20a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7843-000. e 

c. Date Filed: November 14, 1983. 

d. Applicant: Power Development 
Systems, Inc. 

e. Name of Project: Doe Run 
Hydropower Project. 

f. Location: On the Doe Run Creek, in 
Meade County, Kentucky. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. M. E. Marrs, Jr., 
President, Power Development Systems, 
Inc., 140 Outerloop, Louisville, Kentucky 
40214. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
reservoir at approximate elevation of 
460 feet m.s.1.; (2) an existing 24-inch- 
diameter steel pipe that is proposed to 
be used as a penstock; (3) an existing 89- 
foot-high, earth-fill dam; (a) a proposed 
powerhouse that would contain 1 
generating unit rated at 150 kW; (5) a 
proposed transmission line; and (6) 
appurtenant facilities. The Applicant 
estimates the average annual energy 
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output for the project would be 1,300 
kWh. 


k. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $3,000. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
Ag, B, C, and D2. 

21a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7440-000. 

c. Date Filed: July 11, 1983. 

d. Applicant: Mr. Michael Arkoosh. 

e. Name of Project: George #2. 

f. Location: On Henry’s Fork of the 
Snake River, near the Town of Ashton, 
in Fremont County, Idaho. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825{r). 

h. Contact Person: Vernon 
Ravenscroft, P.O. Box 893, Boise, Idaho 
84701. 

i. Comment Date: March 5, 1984. 

j. Description of Project: The proposed 
run-of-river project would affect lands of 
the United States within the Targhee 
National Forest and would consist of: (1) 
A new diversion structure; (2} a gated, 
screened concrete intake structure 
located at the right (west) bank; (3) a 
1.25-mile-long canal; (4) a 300-foot-long, 
96-inch-diameter steel penstock; (5) a 
powerhouse containing a generating unit 
having a rated capacity of 3,098-kW 
operated under a 70-foot head and at a 
flow of 680 cfs; (6) electrical transformer 
and switching devices; (7) a 0.5-mile- 
long 34.5-kV transmission line; and (8) 
appurtenant facilities. 

k. Purpose of Project: Project energy 
would be sold to Utah Power & Light 
Company. Applicant estimates that the 
average annual energy output would be 
18,484,000 kWh. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C, and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 36 
months, during which time it would 
perform studies and would prepare an 
application for an FERC license. 


Applicant estimates the cost of the work 
under the permit would be $96,500. 

22a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7868-000. 

c. Date Filed: November 25, 1983. 

d. Applicant: Clinton Associates. 

e. Name of Project: Hildebrand 
Project. 

f. Location: On the Monongahela 
River in Monongalia County, West 
Virginia. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a}-825(r). 

h. Contact Person: Mr. Joel Kirk 
Rector, Clinton Accociates, 4832 Colony 
Circle, Salt Lake City, Utah 84117. 

i. Comment Date: March 1, 1984. 

j. Description of Project: The proposed 
project would utilize the existing U.S. 
Army Corps of Engineers’ Hildebrand 
Lock and Dam and would consist of: (1) 
A new powerhouse containing an 
installed generating capacity of 
approximately 5.3 MW; (2) a proposed 
500-foot-long, 12-kV transmission line; 
and (3) appurtenant facilities. The 
Applicant estimates that the average 
annual energy generation will be 29,714 
MWh. 

k, Purpose of Project: The Applicant 
intends to sell the power produced at 
the site to local municipalities. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AS, B, C, and D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a pericd of 36 
months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $125,000. 

23a. Type of Application: Exemption. 

b. Project No.: 3128-03. 

c. Date Filed: December 19, 1983. 

d. Applicant: The New Hampshire 
Water Resources Board. 

e. Name of Project: Lochmere Dam 
Project. 

f. Location: On the Winnipesaukee 
River in Belknap County, New 
Hampshire. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: Delbert F. 
Downing, Chairman, New Hampshire 
Water Resources Board, 37 Pleasant 
Street, Concord, New Hampshire 03301. 

i. Comment Date: February 27, 1984. 
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j. Description of the Project: The 
project would consist of: (1) The existing 
Lockmere Dam about 160-feet-long and 
11-feet-high; (2) a reservoir with 
negligible storage capacity; (3) and 
existing gate structure at the western 
side of the dam; (4) a new 366-foot-long 
canal; (5) an existing powerhouse with 4 
new turbine-generator units with a total 
installed capacaity of 1,000 kW; (6) an 
existing tailrace; (7) a short power line 
to connect the project with the existing 
34.5-kV substation adjacent to the 
project; and (8) other appurtenances. 
Applicant owns all existing facilities. It 
estimates an average annual generation 
of 4,990,000 kWh. 

k. Purpose of Project: Project energy 
would be sold to the Public Service 
Company of New Hampshire. 

1. This notice also consists of the 
following standard paragraphs: A1, AQ, 
B, C, and D3a. 

m. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the operation of the project 
under the terms of the exemption from 
licensing, and protects the Exemptee 
from permit or license applicants that 
would seek to take or develop the 
project. 

24a. Type of Application: 5 MW 
Exemption. 

b. Project No.: 5367-001. 

c. Date Filed: October 31, 1983. 

d. Applicant: Platte River Power 
Authority. 

e. Name of Project: Button Rock Hydro 
Project. 

f. Location: North St. Vrain Creek in 
Boulder County, Colorado. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act (Act) (16 U.S.C. 
2705 and 2708 as amemded). 

h. Contact Person: Albert J. Hamilton, 
General Manager, Timberline and 
Horsetooth Roads, Fort Collins, 
Colorado 80525. 

i. Comment Date: Feburary 27, 1984. 

j. Description of Project: The proposed 
run-of-river project would consist of: {1) 
The existing Button Rock Dam, 210 feet 
high and 925 feet long, constructed of 
zoned earth and rockfill embankment 
with a crest elevation at 6,420 feet m.s.1.; 
(2) a reservoir having 220 acres of 
surface area and 16,085 acre-feet gross 
storage capacity; (3) a new steel 
penstock, 45 inches in diameter and 
approximately 285 feet long, connecting 
to the existing outlet works at the left 
river bank; (4) a new powerhouse 
containing two turbine-generator units 
rated at 2,950 kW and 180 kW for a total 
rated capacity of 3,130 kW; (5) a tailrace 
returning flow to the creek just 
downstream of the existing outlet works 
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stilling basin; (6) a new 12.47-kV 
transmission line, approximately 5.3 
miles long; and (7) appurtenant facilites. 
The Applicant estimates that the 
average annual energy output would be 
6,765,000 kWh. Project energy would be 
utilized by the Applicant. Applicant has 
the real property interests required for 
the project. Applicant is permittee for 
Project No. 5367. 

k. This notice also consists of the 
following standard paragraphs: A1, AQ, 
B, C, and D3a. 

1. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

25a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7837-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Deer Creek. 

f. Location: On Deer Creek, near 
Index, in Snohomish County, 
Washington. 

g. Filed Pursaunt to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 19, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 1,690 feet; (2) a 3,200-foot-long, 
18-inch-diameter pipeline; and (3) a 
powerhouse containing one generation 
unit rated at 1,570 kW. The average 
annual energy generation is estimated to 
be 5.5 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $70,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C, and D2. 

26a. Type of Application: Preliminary 
Permit. 

b. Project No: 7880-000. 

c. Date Filed: November 28, 1983. 

d. Applicant: NortHydro, Inc. 

e. Name of Project: Upper Smith 
Creek. 


f. Location: In the Panhandle National 
Forest, on Smith Creek, near Bonners 
Ferry, in Boundary County, Idaho. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Richard W. 
Kochansky, 2005 Ironwood Parkway 
#141, Coeur d’Alene, Idaho 83814. 

i. Comment Date: March 19, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 6-foot- 
high concret diversion structure at 
elevation 3,200 feet; (2) a 19,000-foot- 
long, 60-inch-diameter steel penstock; (3) 
a powerhouse at elevation 2,000 feet 
containing generating equipment having 
a rated capacity of 7,550 kw and an 
annual energy production of 32.7 GWh; 
and (4) a 2-mile-long, 7.6-kV 
transmission line to a Northern Lights, 
Inc. transmission line. 

k. Purpose of Project: Power may be 
marketed to Northern Lights, Inc., or 
Pacific Power and Light Company. 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks a 30-month preliminary 
permit to conduct engineering, economic 
and environmental studies to ascertain 
project feasibility and to support an 
application for a license to construct 
and operate the project. Applicant has 
stated that no new roads are necessary 
as part of the studies. The estimated 
cost of permit activities is $90,000- 
$130,000. 

27a. Type of Application: Preliminary 
Permit. 

b. Project No: 7821-000. 

c. Date Filed: November 10, 1983. 

d. Applicant: Hydroelectric 
Development Inc. 

e. Name of Project: Collbran II. 

f. Location: On Plateau Creek in Mesa 
County, Colorado. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: CH2M Hill, P.O. 
Box 22508, Denver, Colorado 80222. 

i. Comment Date: March 19, 1984. 

j. Description of project: The proposed 
project would utilize the existing Bureau 
of Reclamation’s Southside Canal which 
extends from Vega Reservoir to Mesa 
Creek and would consist of: (1) Anew 
48-inch-diameter, 1,000-foot-long surface 
penstock; (2) A new powerhouse 
containing one or more generating units 
having a total rated capacity of 2,420 
kW; (3) a new 2-mile-long, 34.5-kV 
transmission line to interconnect with 
an existing 115-kV line owned by 
Colorado-Ute REA; and (4) appurtenant 
facilities. The Applicant estimates that 
the average annual energy output would 
be 6,790,000 kWh. 
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k. Purpose of Project: The most likely 
market for the energy derived at the 
proposed project would be a local 
power supplier (i.e., REA, Public 
Service). 

1. This notice also consists of the 
following standard paragraphs: A5, A7, 
AQ, B, C & D2. 

m. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 24 months. The work proposed under 
the preliminary permit would include 
economic analysis preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to consturct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $40,000. 

28a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7879-000. 

c. Date Filed: November 28, 1983. 

d. Applicant: City of Des Moines, 
Iowa. 

e. Name of Project: Center Street. 

f. Location: On the Des Moines River, 
in the City of Des Moines, in Polk 
County, Iowa. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S-C. 791(a)-825(r). 

h. Contact Person: Mr. Richard 
Wilkey, City Manager, City Hall, East 
First & Locust Streets, Des Moines, Iowa 
50307. 

i. Comment Date: March 19, 1984. 

j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
The City-owned Center Street Dam, a 
multiple arch and buttress structure, 400 
feet long and providing a normal 
operating head of 13 feet; (2) new inlet 
works; (3) an existing gate structure; (4) 
a new powerhouse located at the west 
abutment containing two new turbine/ 
generator units rated at 900 kW each; (5) 
new outlet works; (6) a short, low 
voltage transmission line; and (7) 
appurtenant mechanical! and electrical 
facilities. 

The estimated average annual 
generation of 8.2 million kWh would 
offset the City’s purchases of power 
from the lowa Power and Light System. 

k. This notice also consist of the 
following standard paragraphs: A5, A7, 
AQ, B, C and D2. 

1. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
does not authorize construction. 
Applicant seeks issuance of a 
preliminary permit for a period of 24 
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months during which time Applicant 
would investigate project design 
alternatives, financial feasibility, 
environmental effects of project 
construction and operation, and project 
power potential. Depending upon the 
outcome of the studies, the Applicant 
would decide whether to proceed with 
an application for FERC license. 
Applicant estimates that the cost of the 
studies under permit would be $12,000. 

29a. Type of Application: Exemption 
(Conduit). 

b. Project No.: 7426-000. 

c. Date Filed: July 5, 1983. 

d. Applicant: Lake Hemet Municipal 
Water District. 

e. Name of Project: North Fork Power 
Station. 

f. Location: Lake Hemet Municipal 
Water District's distribution line in 
Riverside County, California. 

g. Filed Pursuant to: Section 30 of the 
Federal Power Act, 16 U.S.C. 823(a). 

h. Contact Person: Mr. Leonard Hale, 
General Manager, Lake Hemet Minicipal 
Water District, 40988 Florida Avenue, 
Hemet, California 92343. 

i. Comment Date: February 27, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
28-inch-diameter, 9,000-foot-long 
concrete pipeline from the confluence of 
Strawberry Creek and the South Fork of 
the San Jacinto River; (2) a 24-inch- 
diameter, 7,000-foot-long penstock; (3) a 
powerhouse at elevation 2,190 feet 
containing a generating unit with a rated 
capacity of 255 kW; and (4) a 1,200-foot- 
long transmission line tying into an 
existing southern California Edison 
Company line. The average annual 
energy generation is estimated to be 
1,148,000 kWh. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, Dab. 

30a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7889-000. 

c. Date Filed: December 1, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Granite Creek 
Water Power. 

f. Loction: On Granite Creek in King 
County, Washington. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas Street., Seattle, 
Washington 98102. 

i. Comment Date: March 2, 1984. 

j. Competing Application: Project No. 
’ 7512. Date Filed: August 8, 1983. Notice 
issued: September 22, 1983. 

k. Description of Project: The 
proposed project would consist of: (1) A 


10-foot-high diversion structure at 
elevation 2,410 feet; (2} a 22-inch- 
diameter, 9,500-foot-long penstock; (3) a 
powerhouse at elevation 880 feet 
containing a generator rated at 1,895 kW 
with an average annual output of 6.6 
GWh; and (4) a 4-mile-long transmission 
line connecting to an existing line near 
Tanner, Washington. 

A preliminary permit, if issued, does 
not authorize construction. Applicant 
seeks a 36-month preliminary permit to 
conduct engineering, economic and 
environmental studies to ascertain 
project feasibility and to support an 
application for a license to construct 
and operate the project. Applicant has 
stated that no new roads are necessary 
and that drilling is not anticipated as 
part of the studies. The estimated cost of 
permit activities $70,000 to $90,000. 

1. Purpose of Project: Project output 
would be sold to utilities such as Puget 
Sound Power & Light or Seattle City 
Light. 

m. This notice also consists of the 
following standard paragraphs: A8, AQ, 
B, C, and D2. 

31a. Type of Application: Conduit 
Exemption. 

b. Project No.: 7745-000. 

c. Date Filed: October 24, 1983. 

d. Applicant: Garden Bar Farm’s Inc. 

e. Name of Project: Garden Bar. 

f. Location: Camp Far West Ditch, 
near Lincoln, in Placer County, 
California. 

g. Filed Pursuant to: Section 30 of the 
Federal Power Act, 16 U.S.C. 823{a). 

h. Contact Person: Mr. Ron Murray, 
6540 Garden Bar Road, Lincoln, 
California 95648. 

i. Comment Date: February 29, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 3-foot- 
high, 10-foot-long, intake structure 
diverting water from Nevada Irrigation 
District's Camp Far West Ditch into a 
36-inch-diameter, 400-foot-long, steel 
penstock; and (2) two turbine-generator 
units with a total installed capacity of 
80-kW and an estimated average annual 
generation of 426,500 kWh situated on 
lands of the Garden Bar Farm. Project 
power would be sold to Pacific Gas and 
Electric Company. 

k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, D3b. 

32a. Type of Application: Conduit 
Exemption. 

b. Project No.: 7753-000. 

c. Date Filed: October 25, 1983. 

d. Applicant: Glen-Colusa Irrigation 
District (GCID). 

e. Name of Project: Williams Crosstie. 

f. Location: Tehama-Colusa Canal, 
near Williams, in Colusa County, 
California. 
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g. Filed Pursuant to: Section 30 of the 
Federal Power Act, 16 U.S.C. 823(a). 

h. Contact Person: Mr. Robert D. 
Clark, Manager, Glen-Colusa Irrigation 
District, 344 East Laurel Street, Willows, 
California 95988. 

i. Comment Date: Feburary 27, 1984. 

j. Description of Project: The propesed 
project would utilize GCID’s Stovall 
Lateral, which receives flow from the 
U.S. Bureau of Reclamation’s Tehama- 
Colusa Canal. The proposed project 
would consist of a powerhouse 
containing a single turbine-generating 
unit with an installed capacity of 210- 
kW and an estimated average annual 
generation of 0.75 GWh. Project power 
would be sold to Pacific Gas and 
Electric Company. Applicant estimates 
construction cost at $200,000. 

k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, D3b. 

33a. Type of Application: 5 MW 
Exemption. 

b. Project No.: 2947-001. 

c. Date Filed: March 21, 1983. 

d. Applicant: Central Vermont Public 
Service Corporation. 

e. Name of Project: Frog Hollow. 

f. Location: In the town of Middlebury, 
on Otter Creek in Addison County, 
Vermont. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2708, as amended). 

h. Contact Person: Mr. Darrow R. 
McLeod, Central Vermont Public Service 
Corporation, 77 Grove Street, Rutland, 
Vermont 05701. 

i. Comment Date: March 2, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A new 3- 
foot cap across the ledge of Middlebury 
Falls; (2) a new intake structure; (3) two 
new 20-foot-long concrete penstocks, 
one six and one eight feet in diameter; 
(4) a new powerhouse, approximately 50 
feet square, containing one 500-kW and 
one 1,250-kW turbine/generator unit 
operating under a head of 23 feet; (5) a 
new tailrace; (6) a short, low voltage 
transmission line; and (7) appurtenant 
electrical and mechanical facilities. 

k. Purpose of Project: The estimated 
average annual generation of 7.8 million 
kWh would be used by the Applicant in 
its distribution system. 

]. This notice also consists of the 
following standard paragraphs: A1, AQ, 
B, C, D3A. 

34a. Type of Application: Conduit 
Exemption. 

b. Project No.: 4734-002. 

c. Date Filed: August 17, 1983. 

d. Applicant: Marin Municipal Water 
District. 

e. Name of Project: Alpine Lake. 
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f. Location: Lagunitas Creek, near 
Fairfax, in Marin County, California. 

g. Filed Pursuant to: Section 30 of the 
Federal Power Act. 

h. Contact Person: Mr. Richard W. 
Rogers, Marin Municipal Water District. 
220 Nellen Avenue, Corte Madera, 
California 94925. 

i. Comment Date: February 29, 1984. 

j- Description of Project: The proposed 
project would utilize the existing 30- 
inch-diameter water supply conduit at 
MMWD!'s Alpine Lake and would 
consist of a powerhouse containing a 
single turbine-generator unit with a 
rated capacity of 150 kW and an 
average annual generation of 204,000 
kWh. 50 feet of 12.0-kV transmission 
line would connect the project to an 
existing Pacific Gas and Electric 
Company (PG&E) line. Project power 
would be sold to PG&E. 

k. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C and D3b. 

1. The proposed project would 
discharge to Lagunitas Creek, a natural 
water body, thence to MMWD's Kent 
Lake. MMWD filed a petition for waiver 
of the water discharge requirement of 
Section 4.91(f}(5) pursuant to § 385.207 of 
the Commission’s regulations. 

35a. Type of Application: License 
(5MW or Less). 

b. Project No.: 6727-001. 

c. Date Filed: June 16, 1983. 

d. Applicant: Northwest Power 
Company, Inc. 

e. Name of Project: Miner's Tunnel 
Hydroelectric Project. 

f. Location: On South Fork Yuba 
River, near Nevada City, in Nevada 
County, California. 

g- Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: Mr. J. Ward 
MacDonald, President, Northwest Power 
Company, Inc. Four Embarcadero 
Center, Suite 1980, San Francisco, 
California 94111. 

i. Comment Date: March 26, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 12-foot- 
high by 70-foot-long concrete diversion 
structure on South Fork Yuba River at 
elevation 1315.00 feet; (2) a 400-foot-long 
concrete forebay wall; (3) a tunnel 
intake structure; (4) and existing 12-foot- 
diameter, 880-foot-long tunnel; (5) and 8- 
foot-diameter, 60-foot-long steel 
penstock; (6) a powerhouse containing 
one generating unit rated at 2.5 MW; 
and (7) a 1.5-mile-long, 60-kV 
transmission line. The Applicant 
estimates the average annual energy 
generation at 9.0 million kWh which 
would be sold to Pacific Gas and 
Electric Company. The project cost has 
been estimated to be about $3.6 million. 


The project will provide recreational 
facilities by the development of the 
Excelsior Ditch campground and the 
Miner's Tunnel swimming facility with 
full accessibiltiy for disabled users. The 
area will be suitable for swimming, 
sunbathing and picnicking. 

k. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C and D1. 

36a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7840-000. 

c. Date Filed: November 14, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Hansen Creek. 

* f. Location: On Hansen Creek, near 
North Bend, in King County, Washington 
and affecting U.S. lands within Mt. 
Baker-Snoqualmie National Forest. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791{a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas St., Seattle, Washington 
98102. 

i. Comment Date: March 23, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion structure at 
elevation 2,250 feet; (2) a 4,800-foot-long, 
26-inch-diameter pipeline; (3) a 
powerhouse containing one generating 
unit rated at 1,350 kW; and (4) a 0.05- 
mile-long transmission line. The average 
annual energy generation is estimated to 
be 4.7 million kWh. 

A preliminary permit, if issued, does 
not authorize any construction. 
Applicant seeks issuance of a 
preliminary permit for a term of 36 
months, during which it would conduct 
engineering, economic, environmental, 
and feasibility studies, and prepare an 
FERC license application. No new roads 
would be required to conduct the 
studies. The cost of the work is 
estimated to be $90,000. 

k. Purpose of Project: Power would be 
sold to a local utility. 

1. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C & D2. 

37a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7727-000. 

c. Date Filed: October 17, 1983. 

d. Applicant: Kimshew Hydro 
Partners. 

e. Name of Project: Kimshew. 

f. Location: On Big Kimshew Creek, a 
tributary of the West Branch North Fork 
Feather River, near Stirling City, in Butte 
County, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. David C. 
Auslam, Jr., 3327 Longview Drive, Suite 
250, North Highlands, California 95660. 

i. Comment Date: March 22, 1984. 
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j. Description of Project: The proposed 
run-of-river project would consist of: (1) 
A 15-foot-high, 80-foot-long, concrete 
diversion structure at elevation 4,000 
feet msl (2) a 27,000-foot-long, 60-inch- 
diameter pipeline; (3) a surge tank; (4) a 
3,000-foot-long; 60-inch diameter 
penstock; (5) a powerhouse at elevation 
2,460 feet msl with an installed capacity 
of 8.8 MW and an average annual 
generation of 33.3 GWh; and (6) 15,000 
feet of 60-kV transmission line to 
connect to an existing Pacific Gas and 
Electric Company (PG&E) line. The 
project would affect Plumas National 
Forest lands. Project power would be 
sold to PG&E. 

A preliminary permit, if issued, does 
not authorize any construction. The 
applicant seeks a 24-month permit to 
study the feasibility of constructing and 
operating the project and estimates the 
cost of the studies at $175,000. 

l. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C and D2. 

38a. Type of Application: Exemption- 
Smal! Conduit Facility. 

b. Project No.: 7747-000. 

c. Date Filed: October 24, 1983. 

d. Applicant: Robert B. Shipp and 
Rosalind C. Shipp. 

e. Name of Project: Mirror lake. 

f. Loction: Middle Fork of the 
Nooksack River on an existing 
municipal water supply system owned 
by the City of Bellingham, in Whatcom 
County, Washington near the town of 
Wickersham. 

g. Filed Pursuant to: Energy Security 
Act, 1980 (16 U.S.C. 2705 and 2708 as 
amended). 

h. Contact Person: Mr. Robert B. Shipp 
and Mrs. Rosalind C. Shipp 1807 
Lakeway Drive, Bellingham, Washington 
98226. 

i. Comment Date: February 29, 1984. 

j. Description of Project: The proposed 
project would consist of a powerhouse 
containing six generating units with a 
combined rated capacity of 1,500 kW 
operating under a head of 180 feet. The 
powerhouse would discharge into an 
existing channel flowing into Mirror 
Lakes, part of the water supply system. 
The average annual energy output 
would be 6,256 million kWh. 

Purpose of Exemption—An 
exemption, if issued, gives an Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

k. Purpose of Project: Project power 
would be used by the City of 
Bellingham. 
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1. This notice also consists of the 
following standard paragraphs: A3, A9, 
B, C, and Dab. 

39a. Type of Application: Preliminary 
Permit. 

b. Project No.: 7737-000. 

c. Date Filed: October 20, 1983. 

d. Applicant: WP, Incorporated. 

e. Name of Project: Coal Creek. 

f. Location: In Mt. Baker-Snoqualmie 
National Forest, on Coal Creek, near 
Granite Falls, in Snohomish County, 
Washington. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Gary W. Tripp, 821 
East Thomas Street, Seattle, 
Washington 98102. 

i. Comment Date: March 22, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) A 10-foot- 
high concrete diversion dam at elevation 
2,250 feet; (2) an 8,000-foot-long, 32-inch- 
diameter penstock; (3) a powerhouse 
containing a single generator with a 
rated capacity of 1,522 kW and an 
annual energy production of 5.3 GWh; 
(4) a switchyard; and (5) a 15.1-mile- 
long, 69-kV transmission line to an 
existing line. 

A preliminary permit, if issued, does 
not authorize construction. Applicant 
seeks a 36-month preliminary permit to 
conduct engineering, economic and 
environmental studies to ascertain 
project feasibility and to support an 
application for a license to construct 
and operate the project. Applicant has 
stated that no new roads are necessary 
and that drilling is not anticipated as 
part of the studies. The estimated cost of 
permit activities is $60,000 to $80,000. 

k. Purpose of Project: Power may be 
marketed to Puget Sound Power and 
Light, Seattle City Light, or Snohomish 
County PUD No. 1. 

l. This notice also consists of the 
following standard paragraphs: A6, A7, 
AQ, B, C, and D2. 

40a. Type of Application: Major 
License. 

b. Project No.: 3924-002. 

c. Date Filed: June 28, 1983. 

d. Applicant: Consulting Associates, 


Inc. 

e. Name of Project: Malad High Drop 
Power. 

f. Location: On the big Wood River in 
Gooding County, Idaho. 

g. Filed Pursuant to: Federal Power 
Act, 16, U.S.C. 791({a)-825(r). 

h. Contact Person: Vernon F. 
Ravenscroff, P.O. Box 893, Boise, Idaho 
83701. 

i. Comment Date: March 26, 1984. 

j. Description of Project: The proposed 
project would consist of: (1) 
Modification of an existing inlet 
structure at elevation 3,276 feet; (2) a 


700-foot-long, 72-inch-diameter pipeline; 
(3) a 2.7-mile-long, 7-foot-deep 
trapezoidal canal; (4) .a 0.79-mile-long, 
66-inch-diameter penstock; (5) a 
powerhouse containing a generator with 
a rated capacity of 5 MW and an 
average annual output of 38.61 GWH; (6) 
a tailrace discharging into the Snake 
River at elevation 2,735 feet; (7) a 0.25- 
mile-long transmission line; and (8) a 
total of one mile of new road. The 
estimated cost of the project is $9, 
424,166 in 1984 dollars. The Applicant 
proposes to restore a historic wagon 
bridge and the Kelton Trading Post to 
enhance recreational use of the project 
area. ; 

k. Purpose of Project: Project power 
would be sold to the Idaho Power 
Company. 

l. This notice also consists of the 
following standard paragraphs: A3, AQ, 
B, C, and D1. 


Competing Applications 


A1. Exemptions for Small 
Hydroelectric Power Project under 5 
MW Capacity—Any qualified license 
applicant desiring to file a competing 
application must submit to the 
Commission, on or before the specified 
comment date for the particular 
application, either a competing license 
application that proposes to develop at 
least 7.5 megawatts in that project, or a 
notice of intent to file such a license 
application. Submission of a timely 
notice of intent allows an interested 
person to file the competing license 
application no later than 120 days after 
the specified comment date for the 
particular application. Applications for 
preliminary permit will not be accepted. 

A notice of intent must conform with 
the requirements of 18 CFR 4.33 (b) and 
(c) (1982). A competing license 
application must conform with the 
requirements of 18 CFR 4.33 (a) and (d). 

A2. Applications for License—Anyone 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, either the 
competing application itself (see 18 CFR 
4.33 (a) and (d), and Part 16, where 
applicable) or a notice of intent (see 18 
CFR 4.33 (b) and (c)) to file a competing 
application. Submission of a timely 
notice of intent allows an interested 
person to file an aceptable competing 
application no later than the time 
specified in § 4.33(c) or §§ 4.101 to 4.104 
(1982). 

A3. Public notice of the filing of the 
initial application, which has already 
been given, established the due date for 
filing competing applications or notices 
of intent. In accordance with the 
Commission's regulations, no competing 
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application for license, exemption or 
preliminary permit, or notices of intent 
to file competing applications, will be 
accepted for filing in response to this 
notice (see 18 CFR 4.30 to 4.33 or 4.101 to 
4.104 (1582), as appropriate). Any 
application for license or exemption 
from licensing, or notice of intent to file 
a license or an exemption application. 
must be filed in accordance with the 
Commission’s regulations (see 18 CFR 
4.30 to 4.33 or 4.101 to 4.104 (1982), as 
appropriate). 


Preliminary Permits 


A4a. Existing Dam or Natural Water 
Feature Project—Anyone desiring to file 
a competing application for preliminary 
permit for a proposed project at an 
existing dam or natural water feature 
project, must submit the competing 
application to the Commission on or 
before 30 days after the specified 
comment date for the particular 
application (see 18 CFR 4.30 to 4.33 
(1982)). A notice of intent to file a 
competing application for preliminary 
permit will not be accepted for filing. 

A4b. No Existing Dam—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project where no dam exists or there are 
proposed to be major modifications, 
must submit to the Commission on or 
before the specified comment date for 
the particular application, the competing 
application itself, or a notice of intent to 
file such an application (see 18 CFR 4.30 
to 4.33 (1982)). 

A4c.The Commission will accept 
applications for license or exemption 
from licensing, or a notice of intent to 
submit such an application in response 
to this notice. A notice of intent to file 
an application for license or exemption 
must be submitted to the Commission on 
or before the specified comment date for 
the particular application. Any 
application for license or exemption 
from licensing must be filed in 
accordance with the Commission’s 
regulations (see 18 CFR 4.30 to 4.33 or 
4.101 to 4.104 (1982), as appropriate). 

A4d. Submission of a timely notice of 
intent to file an application for 
preliminary permit allows an interested 
person to file an acceptable competing 
application for preliminary permit no 
later than 60 days after the specified 
comment date for the particular 
application. 

B. Comments, Protesis, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385 .210, .211, 
.214 (1982). In determining the 
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appropriate action to take, the 
Commission will consider all protests or 
other comments filed, but only those 
whe file a motion to intervene in 
accordance with the Commission's 
Rules may become a party to the 
proceeding. Any comments, protests, or 
motions to intervene must be received 
on or before the specified comment date 
for the particular application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST” or “MOTION TO 
INTERVENE”, as applicable, and the 
Project Number of the particular 
application to which the filing is in 
response. Any of the above named 
documents must be filed by providing 
the original and the number of copies 
required by the Commission's 
regulations te: Kenneth F. Plumb, 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. An 
additional copy must be sent to: Fred E. 
Springer, Chief, Applications Branch, 
Division of Hydropower Licensing, 
Federal Energy Regulatory Commission, 
Room 208 RB at the above address. A 
copy of any notice of intent, competing 
application or motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 


Agency Comments 


D1. License applications (5 MW or 
less capacity)—Federal, State, and local 
agencies that receive this notice through 
direct mailing from the Commission are 
requested to provide comments pursuant 
to the Federal Power Act, the Fish and 
Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act, Pub. 
L. No, 88-29, and other applicable 
statutes. No other formal requests for 
comments will be made. 

Comments should be confined to 
substantive issues relevant to the 
issuance of a license. A copy of the 
application may be obtained directly 
from the Applicant. If an agency does 
not file comments with the Commission 
within the time set for filing comments, 
it will be presumed to have no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant's representatives. 

D2. Preliminary permit applications— 
Federal, State, and local agencies are 
invited to file comments on the 
described application. (A copy of the 


‘application may be obtained by 


agencies directly from the Applicant.) If 
an agency does not file comments within 
the time specified for filing comments, it 
will be presumed to have no comments. 
One copy of an agency’s comments must 
also be sent to the Applicant’s 
representatives. 

D3a. Exemption applications (5 MW 
or less capacity}—The U.S. Fish and 
Wildlife Service, The National Marine 
Fisheries Service, and the State Fish and 
Game agency(ies) are requested, for the 
purposes set forth in section 408 of the 
Act, to file within 60 days from the date 
of issuance of this notice appropriate 
terms and conditions to protect any fish 
and wildlife resources or to otherwise 
carry out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and its 
resources are requested; however, 
specific terms and conditions to be 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other Federal, State, and local 
agencies are requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant’s representatives. 

D3b. Exemption applications 
(Conduit}—The US. Fish and Wildlife 
Service, The National Marine Fisheries 
Service, and the State Fish and Game 
agency{ies) are requested, for the 
purposes set forth in Section 30 of the 
Act, to file within 45 days from the date 
of issuance of this notice appropriate 
term’ and conditions to protect any fish 
and wildlife resources or otherwise 
carry out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and its 
resources are requested; however, 
specific terms and conditions to be 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to have 
none. Other Federal, State, and local 
agencies are requested to provide 
comments they may have in accordance 
with their duties and responsibilities. No 
otlher formal requests for comments will 
be made. Comments should be confined 
to substantive issues relevant to the 


Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1984 / Notices 


granting of an exemption. If an agency 
does not file comments within 45 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency’s 
comments must also be sent to the 
Applicant's representatives. 


Dated: January 20, 1984. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 84-2023 Filed 1-24-84; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Hearings and Appeais 


issuance of Decisions and Order; 
Week of November 14 Through 
November 18, 1983 


During the week of November 14 
through November 18, 1983, the 
decisions and orders summarized below 
were issued with respect to appeals and 
applications for relief filed with the 
Office of Hearings and Appeals of the 
Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeals 
The Bakersfield Cdlifornian, 11/16/83, HFA- 
0190 

The Bakersfield Californian, a newspaper, 
filed an Appeal from a determination issued 
to it by the Department of Energy's Office of 
the Director, Naval Petroleum Reserves, in 
California (Director). In the determination, - 
the Director partly denied a request for 
information which the Appellant had 
submitted under the Freedom of Information 
Act. During the pendency of the appeal, the 
Director released the information which the 
Appellant sought. Accordingly, the Appeal 
was dismissed as moot. 


Roger W. Brownlow, 11/15/83, HFA-0185 


Roger W. Brownlow filed an Appeal from a 
partial denial by the Chicago Operations 
Office of a Request for Information which he 
had submitted under the Freedom of 
Information Act (the FOIA). The Appeallant 
sought release of a recommendation written 
about him and submitted to the Argonne 
National Laboratory. In considering the 
Appeal, the DOE found that the 
recommendation was properly considered an 
intra-agency memorandum even though the 
author was not a DOE employee since it was 
solicited by the agency and used in the 
agency’s deliberative process. The DOE 
further found that since the document was a 
pre-decisional intra-agency memorandum, it 
was properly withheld under Exemption 5. 
However, the DOE also found that there was 
no express promise made to the author that 
his identity would be kept confidential and 
that therefore the document could not be 
withheld under the Privacy Act. Accordingly, 
the Appeal was granted. 


Chuck Hansen, 11/15/63, HFA-0161 
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Chuck Hansen (Hansen) filed an Appeal 
from a determination issued to him by the 
Department of the Air Force of a Request for 
Information filed under the Freedom of 
Information Act (the FOIA), Hansen had 
requested that the Air Force release a 
document entitled “History of TAC, Vol. VII, 
Special Weapons Activities, 1 July-31 Dec. 
1951.” The Air Force withheld portions of the 
document on the basis of certain instructions 
from the DOE which had concluded that 
certain material in the document was 
characterized as Unclassified Controlled 
Nuclear Information (UCNI), falling within 
the scope of Section 148 of the Atomic Energy 
Act. That material was withheld by the Air 
Force pursuant to Exemption 3. 

In considering the Appeal, the DOE found 
that the document does not contain any UCNI 
information and, consequently, there was no 
basis to withhold any portions of the 
document pursuant to Section 148 of the 
Atomic Energy Act.and Exemption 3. Since 
the Air Force had not reviewed the portions 
of the document previously identified as 
containing UCNI information, the matter was 
referred to the Air Force to determine if Air 
Force National Security Information is 
contained therein. 


Motions for Discovery 
Economic Regulatory Administration, 
11/18/83, HRD-0027 

-The Economic Regulatory 
Administration (ERA) filed a Motion to 
Compel Discovery in which it 
challenged the adequacy of Mobil Oil 


Corporation’s responses to certain 
interrogatories and the validity of 
several of Mobil’s privilege assertions. 
In considering the motion, the OHA 
determined that one of Mobil’s 
interrogatory responses was inadequate 
and that Mobil's description of one of 
the documents withheld by the firm was 
insufficient to enable the OHA to 
conclude that it was protected from 
disclosure by the attorney-client 
privilege. Accordingly, the OHA 
directed Mobil to supplement its 
response to the subject interrogatory 
and to provide additional information 
explaining why the-attorney-client 
privilege was applicable to the withheld 
document. In all other respects, the 
Motion to Compel was denied. 


Economic Regulatory Administration, 
11/18/83, HRD-0031 

The Economic Regulatory 
Administration (ERA) filed a Motion to 
Compel Discovery in which it 
challenged (i) the adequacy of Marathon 
Oil Company’s vesponses to certain 
interrogatories, (ii) the validity of 
several of Marathon’s privilege 
assertions, and (iii) the adequacy of 
Marathon’s search for responsive 
documents. In considering the motion, 
the OHA determined that several of 
Marathon’s interrogatory responses 
were inadequate. Marathon’s 
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descriptions for several of the 
documents withheld by the firm were 
insufficient to enable the OHA to 
conclude that they were protected from 
disclosure by the attorney-client 
privilege or the work-product doctrine, 
and that Marathon may have failed to 
search adequately certain files and 
offices. Accordingly, the OHA directed 
Marathon to supplement its responses to 
the subject interrogatories, to provide 
additional information explaining why 
the attorney-client privilege or work- 
product doctrine was applicable to the 
withheld documents, and to conduct 
limited additional search for responsive 
documents. In all other respects, the 
Motion to Compel was denied. 


Interlocutory Order 


Office of Special Counsel, 11/17/83, HRZ- 
0169 

The-Office of Special Counsel sought an 
order striking or according no probative 
weight to an affidavit of a former DOE 
official which purported to set forth 
regulatory interpretations and summarize 
internal agency consultations. The OHA held 
that the affidavit was entitled to no probative 
weight and entered an appropriate order. 


Implementation of Special Refund Procedures 


Anderson Butane Service, Inc., 11/16/83, 
HQF-0482 

The Office of Hearings and Appeals issued 
a Decision and Order establishing special 
refund procedures for distributing $160,000 
obtained by DOE through a consent order 
with Anderson Butane Service, Inc. Office of 
Enforcement, 9 DOE { 82,542 (1982). That 
decision established a two-stage distribution 
process. In the first stage, applications for 
refund were accepted from claimants who 
purchased propane or butane from Anderson 
during the period covered by the consent 
order. Although notice of the refund 
proceeding was provided to Anderson's 
customers through publication in the Federal 
Register and by direct mail service, no 
eligible purchaser filed a claim and received 
a refund during the first stage. Consequently, 
the entire $160,000 plus accrued interest 
remained available for distribution through 
second-stage refund procedures. DOE 
determined that the settlement funds should 
be distributed to the State of Louisiana, since 
Anderson marketed the propane and butane 
covered by the consent order in Louisiana. 
However, disbursement of the funds to the 
State of Louisiana will be upon approval by 
the Office of Hearings and Appeals of plans 
submitted by the state for use of the funds in 
a manner that would benefit injured parties. 


Northeast Petroleum Industries, 11/15/83 
HQF-0483 

The Office of Hearings and Appeals issued 
a Decision and Order establishing special 
refund procedures for distributing $459,635 
obtained by DOE through a consent order 
with Northeast Petroleum Industries. Office 
of Enforcement, 10 DOE { 85,021 (1982). That 
decision established a two-stage distribution 


process. In the first stage, applications for 
refund were accepted from claimants who 
purchased motor gasoline from Northeast 
during the period covered by the consent 
order. Although notice of the proceeding was 
published in the Federal Register and trade 
publications, only one purchaser filed a claim 
and received a refund of $2,140.92 plus 
interest in the first stage. Northeast 
Petroleum Industries/DeBlois Oil Co., 11 
DOE { 85,060 (1983). Thus, $457,504.08 plus 
interest remained available for distribution 
through second-stage refund procedures. 
DOE determined that the remaining 
settlement funds should be distributed to the 
State of Massachusetts, Rhode Island, New 
Hampshire, and Maine, since Northeast 
marketed its motor gasoline in those areas. 
However, disbursement of the funds to those 
states will be upon approval by the Office of 
Hearings and Appeals of plans submitted by 
those states for use of the funds in a manner 
that would benefits injured parties within 
their jurisdictions. 


Refund applications 


OKC Corp./Delta Air Lines Inc., et al., 11/18/ 
83, RF13-10, RF13-34 RF13-35 


The DOE issued a Decision and Order 
concerning an Application for Refund filed by 
the Air Transport Association of America on 
behalf of Delta Air Lines, Inc., Eastern Air 
Lines, Inc., and Continental Airlines, Inc. 
Each airline claimed a portion of the OKC 
Corporation consent order fund. The DOE 
found that each claimant should receive a 
refund based upon its total purchase volume 
of OKC kerosene-type aviation jet fuel during 
the conent order period, After evaluating 
their refund claims, the DOE determined that 
the airlines need not demonstrate that they 
were injured by OKC’s alleged overcharges in 
order to receive a refund. The DOE noted that 
claimants which were end users of OKC 
petroleum products generally are unable to 
satisfy the demonstration of injury standard 
because they were not required to maintain 
detailed financial and operating records from 
which‘a determination could be made of the 
extent to which they absorbed OKC price 
increase. The DOE also noted that 
substantial evidence exists which indicates 
that the airline industry as a whole was 
forced to absorb a substantial portion of its 
fuel cost increases during the OKC consent 
order period, a factor weighing in favor of 
granting the airlines’ refund claims. Each 
refund granted in this proceeding was 
calculated by the use of a volumetric formula. 
The refunds granted in this Decision total 
$46,680, plus accrued interest of 
approximately $23,231. 


Standard Oil Company (Indiana)/A&M 
Petroleum Inc., et al. 11/15/83, RF21- 
12228 

On October 20, 1983, the Office of Hearing 
and Appeals of the Department of Energy 

issued a Decision and Order to A&M 

Petroleum, Inc., and 116 other firms listed in 

the Appendix to that Decision. That Decision 

contained clerical errors in the ordering 
paragraphs which required correction. The 
present Decision rescinded the incorrect 
paragraphs and replaced them with the 
appropriate paragraphs. 
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Standard Oil Company (Indiana)/Bunch’s 

Market, et al., 11/14/83, RE21-2730, et al. 

The DOE issued a Decision and Order 

concerning 26 Applications for Refund filed 
by retailers of Amoco motor gasoline. All of 
these firms elected apply for a refund based 
upon the presumption of injury and the the 
formulae outlined in Office of Special 
Counsel, 10 DOE 85,048 (1982). In 
considering applications, the DOE concluded 
that each of the 26 applicants should receive 
a refund based upon the total volume of their 
Amoco motor gasoline purchases. The 
refunds granted in this proceeding total 
$26,537. 


Standard Oil Company (Indiana)/Glo Auto 
Wash, Inc., 11/14/83, RF21-0026 

The DOE issued a Decision and Order 
concerning 112 Applications for Refund filed 
by retailers of Amoco motor gasoline. All of 
these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined in Office of Special 
Counsel, 10 DOE 4 85,048 (1982). In 
considering these applications, the DOE 
concluded that each of the 112 applicants 
should receive a refund based upon the total 
volume of their Amoco motor gasoline 
purchases. The refunds granted in this 
proceeding total $116,790. 


Standard Oil Company (Indiana)/Interstate 
Standard, 11/16/83, RF21-3836 

The DOE issued a Decision and Order 
concerning an Application for Refund from 
Interstate Standard (Interstate), a branded 
retailer of Amoco motor gasoline. Interstate 
elected to apply for a refund based upon the 
presumption of injury and the formulae 
outlined in Office of Special Counsel, 10 DOE 
{ 85,048 (1982). Interstate therefore submitted 
detailed information concerning its Amoco 
purchase volumes. After analyzing the 
information submitted by the applicant, the 
DOE found that Interstate should receive a 
refund based upon the total volume of its 
Amoco motor gasoline purchases during the 
consent order period. Accordingly, 
Interstate’s application was granted in full. 


Standard Oil Company (Indiana)/Leonard 
Oil Company, et al., 11/14/83, RF21- 
11192, et al. 

The DOE issued a Decision and Order 
granting supplemental refunds to 100 
applicants in the Amoco proceeding. Each of 
the 100 applicants is either a wholesaler of 
motor gasoline which operated retails 
stations or an individual retail station owned 
or operated by a wholesaler. Each of the 
applicants requested a supplementary refund, 
in addition to the refund it received for 
purchases made at the wholesale level, for 
sales made to consumers through retail 
outlets. Each has elected to apply for a refund 
based upon the presumption of injury and the 
formulae set forth in Office of Special 
Counsel, 10 DOE § 85,048 (1982). Since each 
of the applicants in this proceeding has 
already received a refund based on the 
wholesaler’s 34 percent portion of the 
volumetric refund amount (including accrued 
interest), the refunds granted in this Decision 
will be based on the 6 percent difference 
between the retailer's 40 percent share and 
the wholesaler's 34 percent share of the 


volumetric refund amount. We determined 

that each of the applicants should receive a 

refund based on the total number of gallons 

purchased. The refunds approved in this 

Decision and Order total $16,152. 

Standard Oil Company (Indiana)/Track 
World Fuel & Permit, et al., , 11/14/83, 
RF21-9729, et al. 

The DOE issued a Decision and Order 
concerning 18 Applications for Refund filed 
by retailers of Amoco motor gasoline. All of 
these firms elected to apply for a refund 
based upon the presumption of injury and the 
formulae outlined in Office of Special 
Counsel, 10 DOE { 85,048 (1982). In 
considering these applications, the DOE 
concluded that each of the 18 applicants 
should receive a refund based upon the total 
volume of their Amoco motor gasoline 
purshcases. The refunds granted in this 
proceeding total $32,757. 


Protective Orders 


The following petitioners filed Applications 
for Protective Orders. The applications, if 
granted, would result in the issuance by the 
DOE of the proposed Protective Order 
submitted by the firm. The DOE granted the 
following applications and issued the 
requested Protective Order as an Order of the 
Department of Energy. 


Company Name and Case No. 


Economic Regulatory Administration/Hideca 
Petroleum Corporation—HRJ-0041 


Dismissals 
The following submissions were dismissed. 


Company Name and Case No. 


Ernest E. Allerkamp—BRO-0020 
International Petroleum Refining and Supply 
SDAD. LTDA.—HRO-0184 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
January 10, 1984. 

[FR Doc. 64-2055 Filed 1-24-84; 8:45 am] 
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issuance of Decisions and Orders; 
Week of November 21 Through 
November 25, 1983 


During the week of November 21 
through November 25, 1983, the 
decisions and orders summarized below 
were issued with respect to appeals and 
applications for other relief filed with 
the Office of Hearings and Appeals of 
the Department of Energy. 
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Appeal 
Jeffery L. Turek, 11/25/83, HFA-0191, HFA- 
0192 d 
Jeffery L. Turek filed separate Appeals 
under the Privacy Act, 5 U.S.C. 552a, and the 
Freedom of Information Act, 5 U.S.C. 552, 
from denials by the Savannah River 
Operations Office of requests for information. 
In considering the Privacy Act Appeal, the 
OHA found that the Acting Manager was 
correct in withholding certain documents 
pursuant to Exemption (k)(5) because release 
of the documents would reveal the identity of 
a source to whom an express promise of 
confidentiality had been given. In considering 
the FOIA Appeal, the OHA found that the 
Authorizing Official also was correct in 
withholding the same documents. OHA 
determined, however, that the Authorizing 
Official had incorrectly claimed Exemption 
7(D) of the FOIA as grounds for withholding 
the requested documents. Instead, the DOE 
found that Exemption 6, which protects 
against invasion of an individual's personal 
privacy, was the appropriate basis for 
withholding the material. 


Remedial Order 
Ayers Oil Company, 11/21/83, BRO-1176 
Ayers Oil Company (Ayers) objected to a 
Proposed Remedial Order which the Central 
Enforcement District of the Economic 
Regulatory Administration issued to the firm 
on April 8, 1980. In the PRO, the ERA found 
that during the period of November 1, 1973 
through April 30, 1974, Ayers overcharged its 
purchasers in sales of motor gasoline, No. 1 
fuel oil, No. 2 fuel oil and premium diesel by a 
total of $243,856.55. Accordingly, the PRO 
directed that Ayers refund this amount, plus 
interest. The OHA concluded that the PRO 
should be issued as a final Order. 


Interlocutory Order 


Crown Central Petroleum Corporation, 11/ 
23/83, HRZ-0175 

Crown Central Petroleum Corporation 
(Crown) filed a Motion to Dismiss a Proposed 
Remedial Order that the Office of Special 
Counsel (OSC) had issued to the firm on 
September 23, 1983. In the Motion to Dismiss, 
Crown argued that the Proposed Remedial 
Order should be dismissed because Crown 
had requested, but did not receive, an 
informal conference on a Notice of Probable 
Violation (NOPV) issued by OSC on April 2, 
1981. The Office of Hearings and Appeals 
(OHA) rejected Crown's argument and held 
that the PRO was not defective because the 
decision of whether to hold an informal 
NOPV conference is within the discretion of 
the OSC. The OHA further held that issuance 
of an NOPV is discretionary and the OSC 
could have begun the enforcement 
proceedings by only issuing a PRO. 
Accordingly, the OHA denied the Motion to 
Dismiss. The issues discussed in the Decision 
and Order include: (i) the grounds for a 
Motion to Dismiss, and (ii) the necessity of 
holding a conference on an NOPV. 


Supplemental Order 
O. B. Mobley, Jr., 11/23/83, HEX-0097 
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_ The OHA ordered the Bank of Commerce, 
Shreveport, Louisiana to transfer to an 
escrow account in the U.S. Treasury the 
funds in a special escrow account which O. 
B. Mobley, Jr. had established with the Bank 
of Commerce pursuant to a May 15, 1978 DOE 
order. O. B. Mobley, Jr., 1 DOE { 82,050 (1978). 
The OHA determined that this action would 
allow the escrowed money, totaling 
$595,622.15, to earn interest pending a 
determination in a separate proceeding to 
identify the appropriate recipient of these 
funds (O. B. Mobley, Jr., Case No. HEX-0070). 
Refund Applications 
Palo Pinto Oil & Gas/State of California, 11/ 
25/83, RQ5-28 

The DOE dismissed a second stage 
Application for Refund from the State of 
California, in connection with a consent 
order entered into with Palo Pinto Oil & Gas. 
California had proposed to put the money in 
a special overcharge account with additional 
refunds that the state receive in connection 
with pricing violations, waiting to decide on a 
specific usage for the money at a latter date. 
California’s application was dismissed on the 
grounds that it did not propose a specific plan 
for the money. 


Ozona Gas Processing Plant I/International 
Drilling and Energy Corporation, 11/21/ 
83, RF27-2 

International Drilling and Energy 
Corporation (IDEC) filed an application for 
refund for a portion of the fund provided by-a 
consent order entered into between DOE and 
the Ozona Gas Processing Plant (Ozona). In 
its refund application, IDEC alleged that it 
was injured by unlawful prices charged by 
Ozona in sales of natural gas liquids {NGLs) 
and that Suburban Propane Gas Company 
failed to supply NGLs, which were processed 
by Ozona, to the firm. 

After examining IDEC’s claim for a refund 
based on Ozona’s alleged price violations, 
the DOE found that IDEC qualifies for a 
refund under the procedures set forth in 
Office of Enforcement, 10 DOE § 85,056 
(1983). However, DOE also found that IDEC’s 
allocation claim was spurious and did not 
form a proper basis for a refund because 
Suburban and Ozona are separate and 
distinct entities. Accordingly, IDEC’s 
application was partially granted. 


Standard Oil Company (Indiana)/Cicero- 
Peterson Service, Inc., 11/23/83, RF21- 
11136 

Cicero-Peterson Oil Company filed an 
application for refund as a retailer of motor 
gasoline in which it sought to recover an 
amount of refund greater than that allotted to 
it under the presumption of injury set forth in 

Office of Special Counsel, 10 DOE § 85,048 

(1982). Under that presumption, a retailer is 

entitled to receive a refund equal to 40 

percent of the volumetric refund amount 

(including accrued interest) for each gallon of 

Amoco motor gasoline purchased during the 

consent order period. In its submission, 

Cicero-Peterson joined 24 other members of 

the Illinois Service Station Operators 

Association (ISSOA) in filing a non- 

presumption application for a refund of 3.3 

cents per gallon of Amoco motor gasoline 

purchased. 


The DOE had previously issued a 
determination on the ISSOA claims which 
rejected ISSOA’s theory of injury and 
provided for payment of refunds to each 
member at the presumption rate. Standard 
Oil Ca. (Indiana}/John Coconato, 11 DOE 
{ 85,121 (1983). Since Cicero-Peterson did not 
add anything to the refund application which 
it filed through the ISSOA, the analysis 
employed in the identical ISSOA, refund 
applications in Coconato was applied to 
Cicero-Peterson’s refund claim. Accordingly, 
the firm was granted a refund at the 
presumption rate only. The refund granted in 
this proceeding totals $3,215. 


Standard Oil Company (Indiana) /Crosby’s 
Standard, et al. 11/22/83, RF21-11796 et 
~ al. 

The DOE issued a Decision and Order 
concerning 46 Applications for Refund from 
branded retailers of Amoco motor gasoline. 
All of these firms contended that.they were 
injured by more than the presumptive levels 
adopted in Office of Special Counsel, 10 DOE 
q 85,048 (1982). The DOE rejected the 
Applicants’ argument that their inability to 
sell gasoline at the maximum lawful selling 
price established that they incurred injury 
greater than the presumptive levels. The DOE 
also rejected the Applicants’ request to 
modify the presumptions established in 
Office of Special Counsel in order to grant 
them a greater presumptive level of injury. 
Therefore, each applicant was granted a 
refund based upon the presumptive levels. 
The refunds granted in this proceeding total 
$48,145. 


Standard Oil Company (Indiana) /Koon & 
Bowman Siandard Service, 11/23/83, 
RF21-6786, RF21-7164 

The DOE issued a Decision and Order 
concerning two Applications for Refund filed 
by Koon & Bowman, a firm which operates as 

a wholesaler of both Amoco motor gasoline 

and middle distillates. The firm elected to 

apply for a refund based upon the 
presumption of injury and the formulae 
outlined in Office of Special Counsel, 10 DOE 

{ 85,048 (1982). In considering these two 

applications, the DOE concluded that Koon & 

Bowman should receive a refund based upon 

the volume of its eligible Amoco motor 

gasoline and middle distillate purchases. The 
refunds granted in this proceeding total $662. 


Standard Oil Company (Indiana) /Thrifty Oil 
Company, 11/21/83, RF21-6870, RF21- 
6871 

The DOE issued a Decision and Order 
concerning two Applications for Refund filed 
by Thrifty Oil Company (Thrifty). In its 
applications, the firm elected not to use the 
presumption methodology set forth in Office 

of Special Counsel, 10 DOE { 85,048 (1982). 

Instead, the firm made a non-presumption 

claim in which it requestd a refund equal to 

the combined wholesaler and retailer 
percentage levels set forth in the presumption 
methodology. In support of its claim, Thrifty 
stated that it operated as a wholesaler as 
well as a retailer, and therefore was entitled 
to the combined refund levels. In considering 
the applications, the DOE concluded that 

Thrifty did not act as a wholesaler and was 

thus not entitled to any wholesaler refund. In 
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addition, the DOE found that the firm had not 
demonstrated any injury as a retailer. 
However, the DOE concluded that the firm 
was not precluded from applying for a 
retailer refund under the presumption method 
of determining injury, and accordingly 
granted a refund on the retailer portion to 
Thrifty’s claim. The refund granted in this 
proceeding totals $101,274. 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 

January 11, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


[FR Doc. 84-2056 Filed 1-24-84; 8:45 am] 
BILLING CODE 6450-01-M% 


issuance of Decisions and Orders; 
Week of December 12 Through 
December 16, 1983 


During the week of December 12 
through December 16, 1983, the 
decisions and orders summarized below 
were issued with respect to appeals and 
applications for other relief filed with 
the Office of Hearings and Appeals of 
the Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeal 
Decision Planning Corporation, 12/15/83, 
HFA-0147 

Decision Planning Corporation (DPC} filed 
@ motion requesting the rescission of a 
portion of a decision issued to Systematic 
Management Services, Inc. (SMS) by the 
Office of Hearings and Appeals (OHA). 
Systematic Management Services, Inc. 10 
DOE { 80,144 (1983). In that portion of the 
Systematic decision, OHA ordered the DOE 
Chicago Operations Office (CHO) to release 
to SMS certain cumulative or total contract 
cost figures contained in Cost Management 
Reports (DOE Form 533M) that had been 
submitted to CHO by DPC. The figures reveal 
DPC’s total costs for providing support 
services to CHO during 1982. In considering 
DPC’s motion for rescission, OHA found that 
review of the Systematic decision was 
warranted and that, because CHO had 
previously released certain DPC man hour 
information to SMS, release of the total 
contract cost figures would competitively 
harm DPC. Consequently, OHA granted 
DPC’s motion and rescinded that portion of 





3124 


the Systematic decision which ordered the 
release of the contract cost figures. 


Refund Applications 


Standard Oil Company (Indiana)/Bismarck 
Airport et al., 12/15/83, RF21-5585 et al. 

The DOE issued a Decision and Order 
concerning ten applications for Refund from 
the Amoco consent order fund filed by seven 
resellers of aviation fuels (aviation gasoline 
or kerosene-type jet fuel). Since the DOE did 
not establish in the Amoco proceeding any 
presumptions which pertained to resellers of 
aviation fuels, the applicants were required 
to file non-presumption claims. Upon 
consideration of the applications, the DOE 
found that each applicant had not made the 
required demonstration of injury resulting 
from Amoco’s alleged overcharges. However, 
the DOE concluded that the applicants’ 
inability to demonstrate injury did not 
necessarily signify that they did not absorb 
the overcharges, but that the filing 
requirements were too onerous for these 
small resellers to fulfill. The DOE therefore 
determined that it was appropriate to 
establish special standards for small aviation 
fuel resellers. After considering national price 
data for aviation fuels, the DOE established 
the presumptions that aviation gasoline 
resellers absorbed Amoco’s alleged 
overcharges during 73 percent of the consent 
order period, the kerosene-type jet fuel 
resellers absorbed them 75 percent of the 
time. Based on these presumptions, the DOE 
calculated refunds by multiplying each 
applicant's total eligible purchase volume by 
the Amoco volumetric amount and then by 
the appropriate percentage level representing 
the presumed degree of injury. The DOE also 
decided to adopt a threshold standard of 
50,000 gallons per month, below which 
aviation fuel resellers need not demonstrate 
injury in order to qualify for a refund. Since 
two of the applicants in this proceeding 
purchased more than 50,000 gallons of 
kerosene-type jet fuel per month, they were 
limited to the 50,000 gallon threshold. The 
total of the refunds approved in this Decision 
and Order total $7,810. 


Standard Oil Company (Indiana)/Hertz 
Corporation; Avis, Inc., 12/16/83, RF21- 
8197, RF21-8198, RF21-11843, FR21-11844 


Two vehicle rental companies, Hertz Corp. 
and Avis, Inc., filed Applications for Refund 
in the Amoco special refund proceeding. See 
Office of Special Counsel, 10 DOE { 85,048 
(Amoco). In their applications, the firms 
claimed that they were end-users who 
purchased motor gasoline and middle 
distillates directly from Amoco, and therefore 
should receive 100 percent of the per gallon 
volumetric refund amount in accordance with 
the presumptions of injury established in the 
Amoco Decision. In considering the 
applications, the DOE found that the per 
gallon “refueling service charge” imposed by 
Hertz and Avis served the same function as 
the selling price charged by petroleum 
product retailers. The DOE therefore 
concluded that in view of the restitutionary 
purposes of Subpart V proceedings, the 
applicants should receive refunds based upon 
the presumption levels established for motor 
gasoline retailers and middle distillate 


resellers. The refunds granted in this Decision 
and Order total $29,705. 
Standard Oil Company (Indiana)/Sandy 
Registers Amoco, 12/15/83, RF21-12223 

The DOE issued a Decision and Order 
concerning an Application for Refund filed by 
a reseller of Amoco middle distillates. In the 
application, the firm elected not to use the 
presumption methodology set forth in Office 
of Special Counsel, 10 DOE { 85,048 (1982). In 
considering this application, the DOE found 
that the firm failed to present any evidence 
that would warrant a refund above the 
presumption level. The DOE found, however, 
that had the applicant applied for a refund 
based upon the presumption methodology, it 
would have been entitled to receive a refund. 
The DOE therefore determined that the firm 
should be granted a refund under the 
presumption methodology based upon the 
firm’s total eligible Amoco middle distillate 
purchases. The refund totals $16.00. 
Dismissals 

The following submissions were dismissed: 


Name and Case No. 


Meyer Oil Company—RF21-10013 
State of Texas—HRD-0189 


Copies of the full text of these 
decisions and orders are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


Dated: January 6, 1984. 
George B. Breznay, 
Director, 
Office of Hearings and Appeals. 
[FR Doc. 84-2057 Filed 1-24-84; 8:45 am} 
BILLING CODE 6450-01-M 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and Appeals 
Department of Energy, Department of 
Energy. 

ACTION: Notice of Implementation of 
Special Refund Procedures and 
Solicitation of Comments. 


summary: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding $3,573.71 in consent order 
funds to members of the public. This 
money is being held in escrow following 
the settlement of enforcement 
proceedings involving Brown Oil 
Company, a reseller-retailer of motor 
gasoline located in Dillon, Montana. 
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DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. All 
comments should conspicuously display 
a reference to case number HEF-0042. 


FOR FURTHER INFORMATION CONTACT: 
Richard W. Dugan, Office of Hearings 
and Appeals, 1000 Independence 
Avenue, SW., Washington, D.C. 20585, 
(202) 252-2860. 


SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision relates to a consent order 
entered into by Brown Oil Company, 
which settled possible pricing violations 
in the firm’s sales of motor gasoline to 
customers during the July 1, 1979 through 
September 30, 1979 audit period. 


The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
the contents of an escrow account 
funded by Brown pursuant to the 
consent order. The DOE has tentatively 
decided that the consent order funds 
should be distributed to the three retail 
outlets which the DOE’s audit indicated 
may have been overcharged, in the 
amounts of the alleged overcharges. 
However, Applications for Refund filed 
by other wholesale purchasers of 
gasoline from Brown during the audit 
period will be considered. Applications 
for Refund should not be filed at this 
time. Appropriate public notice will be 
given when the submission of claims is 
authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
this proceeding will be available for 
public inspection between the hours of 
1:00 to 5:00 p.m., Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
1E-234, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. 





Dated: January 10, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
January 10, 1984. 


Decision and Order of the 
Department of Energy 
Special Refund Procedures 


Name of Firm: Brown Oil Company. 

Date of Filing: October 13, 1983. 

Case Number: HEF-0042. 

Under the procedural regulations of 
the Department of Energy, the Economic 
Regulatory Administration (ERA) may 
request the Office of Hearings and 
Appeals to formulate and implement 
special procedures to make refunds in 
order to remedy the effects of violations 
of DOE regulations. See 10 CFR Part 205, 
Subpart V. The Subpart V regulations 
set forth general guidelines by which the 
Office of Hearings and Appeals may 
formulate and implement a plan of 
distribution for funds received as a 
result of an enforcement proceeding. 
The Subpart V process is intended to be 
used in situations where DOE is unable 
readily to ascertain the persons who 
may be eligible to receive refunds as a 
result of enforcement proceedings or the 
amounts that such persons should 
receive. See Office of Enforcement, 9 
DOE { 82,553 (1982). 

Pursuant to the provisions of Subpart 
V, on October 13, 1983, the ERA filed a 
Petition for the Implementation of 
Special Refund Proceedings in 
connection with a consent order entered 
into with Brown Oil Company (Brown). 
Brown is a “reseller-retailer” of motor 
gasoline as that term was defined in 10 
CFR 212.31, and is located in Dillon, 
Montana. A DOE audit of Brown’s 
records revealed possible pricing 
violations in the amount of $9,625.85 in 
the firm’s sales of motor gasoline to its 
wholesale and retail customers during 
the period from July 1, 1979 through 
September 30, 1979 (the audit period). In 
order to settle all claims and disputes 
between Brown and DOE regarding the 
firm’s sales of gasoline during the audit 
period, Brown and DOE entered into a 
consent order on July 22, 1980 in which 
Brown agreed to make direct refunds to 
its retail customers of $7,171.69 
(including accrued interest). In addition, 
Brown agreed to pay $3,573.71 (including 
interest) to DOE in settlement of the 
firm's potential liability with respect to 
its sales to its wholesale customers 
during the audit period. This payment 
was deposited into an interest bearing 
escrow account for ultimate distribution 
to the parties bearing the burden of the 
alleged overcharges. The settlement 
represented 100 percent of the alleged 
overcharge amount found in the audit, 
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plus interest accrued as of the date of 
the consent order. This Decision 
concerns the distribution of the $3,573.71 
that was deposited into the escrow 
account, plus accrued interest to date. 

Three wholesale customers were 
identified by ERA as having been 
overcharged. These customers, together 
with the amount of Brown’s settlement 
payment (including interest paid by 
Brown) attributable to each, are set 
forth in the table below. 


On the basis of the information in the 
record at this time, we are inclined to 
distribute the money in the Brown 
refund pool to the three customers 
indicated above in the amounts 
specified, In view of the small amount of 
money involved in this proceeding and 
since the record indicates that these 
firms are the parties most likely to have 
been injured by Brown's pricing 
practices, we have tentatively decided 
that this would be the most equitable 
and efficient method of accomplishing 
restitution.1 We recognize, however, 
that other wholesale customers not 
identified by the ERA audit may have 
been overcharged by Brown during the 
audit period and may be entitled to a 
portion of the consent order fund. If 
additional meritorious claims are filed, 
the appropriate amount of refund to 
each firm will be determined after 
analyzing those claims. 

In order to obtain a refund, each of the 
three firms will be required to file a 
refund application in which it certifies to 
the Office of Hearings and Appeals the 
amount of its gasoline purchases during 
the audit period and that there has been 
no change in ownership of the firm since 
that time. If there has been a change in 
ownership, we will determine which 
owner is entitled to the refund. In the 
event that money remains after all 


1 In previous decisions concerning special! refund 
proceedings, we have generally required those 
parties claiming a portion of a consent order fund 
who are not consumers to demonstrate that they did 
not pass through the effects of the overcharges to 
their customers. We have also stated in our prior 
decisions, however, that parties that purchased 
relatively small amounts of product need not make 
such a showing. See Office of Special Counsel 
{Tenneco), 9 DOE 82,538 at 85,202-05 (1982); Office 
of Enforcement (Lyon County Cooperative), 10 DOE 
{ 85,016 (1982). In the present case, although data 
pertaining to the purchase volumes of the three 
wholesale customers is not in the record, it appears 
that the purchase volumes and refunds will be 
relatively small. We therefore propose that these 
three firms not be required to demonstrate that they 
absorbed the alleged overcharges. 
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claims are disposed of, undistributed 
funds could be distributed in various 
ways. For example, they could be 
distributed to the State of Montana or 
the county where Brown's sales were 
apparently made, provided the state or 
county files a plan with this Office to 
use these funds for an energy related 
project which meets with our approval. 
See Worldwide Energy Corp., 11 DOE 
q 85,023 (1983). 

It is Therefore Ordered That: 

The $3,573.71 refund remitted to the 
Department of Energy by Brown Oil 
Company, will be distributed in 
accordance with the foregoing 
determination. 

[FR Doc. 84-2054 Filed 1-24-84; 8:45 am] 
BILLING CODE 6450-01-m 


implementation of Special Refund 
Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of Implementation of 
Special Refund Procedures and 
Solicitation of Comments. 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding a total of $3,225,000 (plus 
accrued interest) in consent order funds 
to members of the public. The funds are 
being held in escrow pursuant to two 
separate consent orders involving Union 
Texas Petroleum Corporation, a 
subsidiary of Allied Corporation. 

DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue SW.., 
Washington, D.C. 20585. All comments 
should conspicuously display a 
reference to Case Number HEF-0009 or 
HEF-0224, or both. 

FOR FURTHER INFORMATION CONTACT: 
Richard W. Dugan, Associate Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue SW., 
Washington, D.C. 20585, (202) 252-2860. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision relates to two separate consent 
orders entered into by Union Texas 
Petroleum Corporation (UTP), a 
subsidiary of Allied Corporation, which 
settled possible pricing and allocation 
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violations in the firm's sales of crude oil 
and refined petroleum products during 
the period January 1, 1973 through 
January 28, 1981. 

The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
funds remitted by UTP and being held in 
escrow pursuant to the two settlements. 
The DOE has tentatively decided that 
the funds should be distributed in two 
separate refund proceedings, each of 
which would be carried out in two 
stages in the manner utilized with 
respect to other consent order funds. 

Applications for Refund should not be 
filed at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
these proceedings will be available for 
public inspection between the hours of 
1:00 to 5:00 p.m., Monday through 
Friday, except Federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals, located in Room 
1E-234, 1000 Independence Avenue SW., 
Washington, D.C. 20585. 


Dated: January 11, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


January 11, 1984. 

Proposed Decision and Order of the 
Department of Energy 

Special Refund Procedures 


Name of Case: Union Texas Petroleum 
Corp. 

Dates of Filing: December 22, 1982, 
October 13, 1983. 

Case Numbers: HEF-0009, HEF-0224. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request the Office of 
Hearings and Appeals to formulate and 
implement special procedures to make 
refunds in order to remedy the effects of 
alleged violations of the DOE 
regulations. See 10 CFR Part 205, 
Subpart V. 

In accordance with these regulatory 
provisions, ERA has filed two Petitions 
for the Implementation of Special 
Refund Procedures in connection with 
consent orders which DOE entered into 
with Union Texas Petroleum 


Corporation (UTP), a subsidiary of 
Allied Corporation. 

Under the terms of the earlier of the 
two consent orders, which as adopted 
as a final order of the DOE in January 
1981, the firm agreed to remit to the DOE 
the sum of $1,325,000 to be held in 
escrow pending a determination by the 
DOE as to its ultimate disposition. This 
1981 consent order was specifically 
limited to the settlement of alleged 
overcharges attributable to certain sales 
by UTP of propane, motor gasoline, and 
diesel fuel during the period Augsut 19, 
1973 through June 1, 1976. 

The second consent order, adopted as 
a final order of the DOE in September 
1982, was not limited to any specific 
alleged violations but, instead, was 
“global” in scope. Under the terms of 
this “global” consent order, the firm 
agreed to remit $1.9 million to the DOE 
for ultimate disposition in accordance 
with 10 CFR Part 205, Subpart V or other 
applicable statutes and regulations. For 
its part, the DOE agreed to accept such 
payment in settlement of all civil and 
administrative disputes, claims and 
causes of action by the DOE against 
UTP relating to UTP’s compliance with 
federal petroleum price and allocation 
regulations during the period January 1, 
1973 through January 28, 1981 (the global 
consent order period), except for UTP’s 
entitlements obligations for the month of 
January 1981 for pursuant to the 
entitlements “clean-up” rule at 10 CFR 
211.69. See Consent Order § 501. 

ERA's Subpart V petition with respect 
to the global consent order was filed 
with the Office of Hearings and Appeals 
on December 22, 1982 (Case No. HEF- 
0009). The 1981 consent order is one of a 
group of consent orders which were the 
subject of a consolidated Subpart V 
petition filed with this Office by ERA on’ 
October 13, 1983. The special refund 
proceeding for the UTP consent order 
including in the October 13 petition has 
been assigned Case No. HEF-0224. 

For the reasons set forth below, we 
propose to establish separate refund 
proceedings in connection with the two 
ERA petitions and underlying consent 
orders. Because the same firm is 
involved in both, we have consolidated 
both Subpart V petitions for 
consideration in this Proposed Decision 
and Order. 


I. Background 


UTP is a “producer” of crude oil and a 
“refiner” as those terms were defined in 
10 CFR 212.31. During the period of 
petroleum price and allocation controls, 
UTP was engaged in the production, 
importation, refining, and sale of crude 
oil and covered petroleum products as 
well as other petroleum-related 
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activities. Its marketing operations were 
concentrated in the eastern half of the 
United States but extended to other 
areas as well. Commencing in 1973, the 
Cost of Living Council and later the 
Federal Energy Administration, 
predecessors of the DOE, conducted an 
audit to determine UTP’s compliance 
with the federal price and allocation 
regulations pertaining to the production, 
importation, refining, and sale of crude 
oil and covered products. 10 CFR Parts 
211 and 212. The audit encompassed a 
review of UTP’S pricing and allocation 
practices and the manner in which UTP 
applied the relevant regulations with 
respect to its activities. In the course of 
this audit, the DOE and UTP executed a 
limited consent order in November 1980. 
Notice of the proposed order was 
published for public comment at 45 FR 
80581 (December 5, 1980). Comments or 
notification of claims were received 
from three parties.(7) The consent order 
was adopted without modification as a 
final order of the DOE on January 19, 
1981 (46 FR 5049). 

At the conclusion of its audit, the DOE 
raised further issues concerning UTP’s 
application of the regulations. UTP 
contended, however, that it had 
correctly construed and applied the 
regulations. In July 1982, the DOE and 
UTP entered into the global consent 
order to resolve all pending and 
potential disputes between the two 
parties regarding UTP’s compliance with 
the petroleum regulations during the 
period January 1, 1973 through January 
28, 1981. As noted above, only UTP’s 
entitlements obligations for Janaury 1981 
and those pursuant to 10 CFR 211.69 (the 
entitlements clean-up rule) were 
specifically excluded from the ambit of 
the global consent order. 

In accordance with 10 CFR 205.199](c), 
notice of the proposed global consent 
order was published for public comment 
on July 28, 1982 (47 FR 32561). The ERA 
received comments from nine parties. (2) 
The consent order was adopted without 
modification as a final order of the DOE 
on September 14, 1982 (47 FR 40465). 

Il. Jurisdiction 

Subpart V authorizes the Office of 
Hearings and Appeals, upon request by 
the appropriate enforcement official, to 
fashion special procedures to distribute 
moneys obtained as part of settlement 
agreements. 10 CFR 205.281, 205.282. 
This special refund process was 
established as part of an overall 
regulatory program intended to 
implement several different statutes. 
Congress provided for mandatory 
allocation and price regulations for 
crude oil, residual fuel oil, and refined 
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petroleum products in the Emergency 
Petroleum Allocation Act of 1973 
(EPAA), 15 U.S.C. 751 et seq. (1976). The 
authority to enforce regulations issued 
under the EPAA was granted by Section 
5 of the EPAA, which incorporated 
enforcement authorities established in 
the Economic Stabilization Act (ESA), 12 
U.S.C. 1904 note (1970); EPAA § 5{a), 15 
U.S.C. 754{a). The statutory authority to 
enforce the regulations governing the 
allocation and pricing of petroleum 
products was delegated to the 
Administrator of the Federal Energy 
Administration, and subsequently to the 
Secretary of Energy. Federal Energy 
Administration Act (FEAA) 5, 15 U.S.C. 
765 (1974); Department of Energy 
Organization Act (DOE Act) § 301(a), 42 
U.S.C. 7151(a) (1979). To carry out these 
statutory mandates, the regulations of 
the Cost of Living Council, the Federal 
Energy Office, the Federal Energy 
Administration, and the DOE provided 
throughout the existence of the price 
control program for the issuance of 
remedial orders “requiring a person to 
cease a violation or to eliminate or 
compensate for the effects of a violation, 
or both.” 6 CFR 155.81({b) (1973); 10 CFR 
205.2 (1974) (defining “remedial order’). 
While a consent order does not involve 
a finding of a regulatory violation, it has 
the same force and effect as a remedial 
order. 10 CFR 205.199]. 

As we have noted in previous Subpart 
V decisions, restitution is designed to 
accomplish two purposes: disgorgement 
of the fruits of a regulatory violation 
from the wrongdoer, and payment of 
refunds to persons injured by the 
regulatory violation. See generally 
Office of Enforcement, 8 DOE § 82,597 
(1981) (hereinafter cited as Vickers); see 
also Sauder v. DOE, 648 F.2d 1341 
(Temp. Emer. Ct. App. 1981). The latter 
objective—the distribution of refunds to 
injured parties—furthers the specific 
EPAA goal of providing for the _ 
“equitable distribution of * * * refined 
petroleum products at equitable prices 
* * * among all users.” 15 U.S.C. 
753(b)(1)(F). 

We have previously discussed the 
jurisdictional prerequisites for petitions 
filed pursuant to Subpart V. See, e.g., 
Office of Enforcement, 8 DOE { 82,515 
(1981); Vickers; Office of Special 
Counsel, 9 DOE { 82,538 (1982) 
(hereinafter cited as Tenneco). The 
Subpart V process is to be used in 
situations where the Department of 
Energy is unable readily to identify 
persons who are entitled to refunds or 
readily to ascertain the amounts that 
such persons are entitled to receive as a 
result of enforcement proceedings. 10 
CFR 205.280. Subpart V offers a means 


of compensating parties who, because 
they either lack the resources or do not 
have a sufficient financial stake in the 
outcome to institute private lawsuits 
under Section 210 of the ESA, have 
suffered injuries which would otherwise 
go unredressed. The Subpart V process 
can also be an efficient administrative 
mechanism for returning alleged 
overcharges to injured parties because it 
can eliminate the need for long and 
costly court actions. 

After reviewing the record developed 
in the UTP cases under consideration 
here, we have concluded that the 
implementation of Subpart V procedures 
is appropriate. In each case there is a 
significant degree of difficulty in 
identifying persons who may have been 
injured by any violations of the 
petroleum regulations and in 
ascertaining the level of refunds that 
such persons should receive. Until 
January 28, 1981, crude oil and refined 
petroleum products were subject to a 
comprehensive price regulation scheme 
which could be utilized to facilitate the 
channeling of refunds to adversely 
affected purchasers through price 
rollbacks. However, on that date the 
President exempted crude oil and all 
refined petroleum products from the 
DOE regulatory program. Exec. Order 
No. 12287, 46 FR 9909 (January 30, 1981). 
As a results of decontrol, price rollbacks 
can no longer be used to refund monies 
to purchasers who were overcharged in 
the past. Therefore, to refund money to 
those parties who may have been 
affected adversely by violations of the 
regulations, a determination must 
generally be made regarding the extent 
to which a consent order firm's 
cusiomers absorbed any overcharges or 
passed these costs through to their 
customers by raising their own sales 
prices. Under these circumstances, we 
believe that Subpart V provides the 
most useful mechanism to refund money 
to persons who were likely to have been 
injured by alleged pricing or allocation 
violations. The Office of Hearings and 
Appeals therefore has decided to 
exercise jurisdiction over the funds 
received by the DOE pursuant to these 
two consent orders. 


Ill. Procedural Overview 


Based upon our experience with 
Subpart V cases, we believe that, in 
each of the two UTP special refund 
proceedings, the distribution of funds 
should take place in two stages. In the 
first stage of the process, payment 
should be made to persons and firms 
who file applications for refund and 
demonstrate that they are entitled to a 
portion of the funds received by the 
DOE. After meritorious claims are paid 
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in the first stage, a second stage may be 
necessary. In the second stage, there are 
a number of alternative procedures 
which could be adopted. Under one 
alternative, payments for the benefit of 
injured persons could be made to 
entities that are in a position to 
effectuate the restitutionary purposes 
discussed above. As a second 
alternative, or in the event that 
implementation of the methods 
discussed above would not accomplish 
the intended objectives or fails to 
exhaust all of the settlement fund, 

§ 205.287(c) provides that “any 
remaining funds * * * shall be 
deposited in the United States Treasury 
or distributed in any manner specified in 
the Decision and Order referred to in 

§ 205.282(c).” 10 CFR 205.287(c). In this 
Proposed Decision, we shall propose 
first-stage procedures and suggest 
possible second-stage procedures for the 
distribution of monies from both of the 
UTP consent order funds. This Proposed 
Decision and Order shall be served 
upon all parties on the service lists for 
both cases* and shall be published in 
the Federal Register. In this Proposed 
Decision, we are soliciting comments 
concerning the proposed disposition of 
the funds remitted by UTP pursuant to 
the two consent orders at issue. 
Comments should be submitted within 
30 days after publication of this 
Proposed Decision in the Federal 
Register. All comments will be made 
available for public inspection in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room 1E-234, 
1000 Independence Avenue, SW., 
Washington, D.C. 20585, between the 
hours of 1:00 and 5:00 p.m., Monday 
through Friday, except federal holidays. 
After the 30-day period, we may hold a 
public hearing concerning this matter, 
notice of which will be provided to all 
parties and published in the Federal 
Register. 


IV. Proposed Refund Procedures 


In view of the objectives expressed in 
the statutes and regulations discussed 
above, the procedures to be 
implemented in this case should, to the 
maximum extent practicable, provide for 
the distribution of the consent order 
funds to parties who were adversely 
affected by any regulatory violations 
that may have been committed by UTP. 
We will first describe the procedures 
which we propose to follow with respect 
to the distribution of the global consent 
order fund of $1.9 million. We will then 
address the procedures we propose to 
use in distributing the $1,325,000 in the 
January 1981 consent order fund. 
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A. Subpart V Proceeding Involving the 
Global Consent Order 


Although the 1982 consent order is 
global in its coverage (except for UTP's 
entitlements obligations, as noted 
above), there are aspects of UTP’s 
regulated petroleum activities which we 
consider to be outside the ambit of the 
special refund proceeding we propose to 
establish in ‘connection with that 
consent order. As an initial matter, we 
propose to exclude any claims 
attributable solely to those transactions 
covered by the earlier (January 1981) 
consent order, which settled allegations 
concerning narrowly defined products, 
classes of purchaser, periods of time, 
and types of violations. Because a 
smaller volume and range of products 
were addressed by the 1981 consent 
order, the amount of settlement monies 
available per gallon of relevant products 
sold by UTP, as explained below, will 
be significantly larger per gallon than in 
the case of the global consent order. 
Furthermore, the 1981 consent order 
addressed specific regulatory violations, 
as distinct from an entire range of all 
possible violations embraced by the 
later global consent order. Presumably, 
therefore, any overcharges involved in 
the transactions covered by the 1981 
settlement affected a narrower segment 
of UTP’s customers, with a 
correspondingly greater degree of harm. 
We therefore believe that the two refund 
pools should remain separate. This will 
permit applicants who can trace their 
injury to the specific allegations 
addressed in the 1981 consent order to 
demonstrate a greater injury than that 
experienced generally by purchasers of 
UTP products. 

Secondly, we propose to exclude all 
claims attributable to certain of UTP’s 
crude oil transactions which were 
covered by a third consent order 
executed by UTP and DOE in March 
1980. The 1980 consent order settled all 
claims and disputes between ERA and 
UTP with regard to the prices charged 
during the period September 1, 1973 
through December 31, 1979, in sales of 
domestic crude oil from specific 
properties operated by UTP. (Those 
properties are listed in the Appendix to 
this Decision.) Notice of the proposed 
order was published in the Federal 
Register on April 1, 1980 (45 FR 21340). It 
was adopted as a final order of the DOE 
on May 29, 1980 (45 FR 36119). Under the 
terms of this crude oil consent order, 
UTP remitted $2.1 million to the DOE to 
be refunded in accordance with Subpart 
V. A Petition for Implementation of 
Special Refund ures with respect 
to this amount was filed with this Office 
by ERA on December 23, 1980 (Case No. 


BEF-0025). This Subpart V petition was 
subsequently consolidated with others 
in a special refund proceeding involving 
consent order funds concerning alleged 
crude oil violations. See Office of 
Enforcement, 9 DOE ¥ 82,520 (1982) 
(hereinafter cited as Alkek. The 
procedures established in this Proposed 
Decision and Order will therefore not 
involve the $2.1 million fund received by 
DOE pursuant to the 1980 consent order 
or the purchases of persons arguably 
affected by the underlying transactions. 

We have obtained information from 
UTP and the ERA regarding the volumes 
of crude oil and covered products which 
were sold by UTP during the global 
consent order period, exclusive of those 
sales covered by the two earlier consent 
orders discussed above. The consent 
order period for crude oil constitutes 
that portion of the global consent order 
period during which crude oil was 
subject to federal price and allocation 
controls, September 1, 1973 through 
January 27, 1981. UTP’s sales of crude oil 
during that period, excluding those sales 
from the specified properties during the 
period of time covered by the 1980 crude 
oil consent order, totalled 21,137,160 
barrels, or 887,760,720 gallons. Similarly, 
from information provided by UTP and 
the ERA, we have calculated the 
volumes of refined petroleum products 
covered by federal price controls and 
the global consent order. The total 
volume of such products sold by UTP 
during the relevant periods of time, 
excluding those volumes covered by the 
1981 consent order, was 4,252,067,146 
gallons. 

1. Crude Oil Transactions. The effect 
on UTP’s customers of any regulatory 
violations by UTP would have differed, 
depending on whether the transactions 
involved crude oil or refined products. 
As we observed in the A/kek Decision, 
the effects of regulatory violations 
involving the miscertification of crude 
oil were spread equally among all 
domestic refiners and arguably to 
consumers nationwide due to the 
operation of the DOE’s Crude Oil 
Entitlements Program 10 CFR 211.67.{4) 
See Alkek, 9 DOE at 85,133. In the 
present case this would be true whether 
UTP refined the allegedly miscertified 
crude oil itself or sold it to another 
refiner, because in either event the 
refiner of the crude oil would report in 


- its monthly reports to the DOE the 


improperly certified crude oil and that 
incorrect figure would then have been 
used to calculate the domestic old oil 
supply ratio (“DOSR”") and the reporting 
refiner’s entitlements position. See 
generally 10 CFR 211.67. For a 
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discussion of these effects, see A/kek, 9 
DOE at 85,133. 

In view of these considerations, we 
have concluded that in evaluating 
claims for refunds that are based upon 
purchases or rights to purchase crude oil 
from UTP, we should use standards 
which are different from the standards 
applied to claims based on purchases or 
rights to purchase refined petroleum 
products. We therefore propose to set 
aside an appropriate portion of the UTP 
global consent order fund to be 
distributed in a two-stage special refund 
procedure of the type implemented with 
respect to the 24 crude oil settlement 
funds in the A/kek proceeding and the 
33 crdue oil settlement funds in a related 
proceeding. Office of Enforcement, 9 
DOE ] 82,553 (1982) (hereinafter cited as 
Adams). In determining the appropriate 
portion of the global consent order fund 
to be allocated to crude oil claims, we 
have calculated the volume of UTP’s 
crude oil sales (exclusive of those 
subsumed by the 1980 UTP crude oil 
consent order) as a percentage of its 
total volume of crude oil and refined 
products sold during the global consent 
order period (exclusive of volumes 
subsumed by the 1980 and 1981 consent 
orders). This figure, 20.88 percent, when 
applied to the total global consent order 
fund of $1.9 million, yields a refund poo! 
of $396,700 (to which appropriate 
interest will be added at the time of 
distribution) to be set aside for payment 
of refund claims involving sales of crude 
oil.(5) We propose to make available the 
remaining $1,503,300, which is not 
attributable to crude oil transactions, for 
distribution to purchasers to UTP’s 
refined petroleum products (exclusive of 
transactions covered by the 1981 refined 
products consent order) during the 
global consent order period. 

As in A/kek, we propose that the 
crude oil pool first be distributed among 
applicants who successfully establish in 
their applications for refund that they 
suffered a particularized injury that was 
not redressed by the regulatory system. 
For example, a firm that purchased and 
refined UTP crude oil prior to November 
1, 1974, the first month of the 
Entitlements Program, could be a 
claimant, see Alkek, 9 DOE at 85,137, as 
could a firm claiming a “posted price” 
violation. In addition, a successful 
applicant must demonstrate actual 
injury—i.e., that the effects of the 
alleged regulatory infraction were not 
simply passed through to its customers 
in the form of higher prices for its 
refined products. See Tenneco Oil Co./ 
Plateau, Inc., 10 DOE 4 85,015 (1982) 
(refund granted at threshold level since 
injury not demonstrated). In this regard, 
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we propose to establish a rebuttable 
presumption that spot purchasers were 
not injured by UTP'’s crude oil pricing 
practices. See Office of Special Counsel, 
10 DOE § 85,048 at 88,200 (1982) 
{Amoco}. In the Amoco Decision, we 
observed that spot purchasers tend to 
have considerable discretion in making 
purchases and were therefore not likely 
to have made spot market purchases at 
higher prices were they not able to pass 
through those higher prices to their own 
customers. We believe that the same 
rationale is applicable to this 
proceeding, and we therefore propose to 
require spot purchaser claimants to 
submit additional evidence sufficient to 
establish that they were unable to 
recover the prices they paid to UTP. 

To the extent that funds remain in the 
UTP crude oil pool after all successful 
applicants are paid in the first stage, we 
request comments on various 
alternatives available including: (1) 
Direct payment to the U.S. Treasury; (2) 
distribution to the affected states; and 
(3) retention of the funds in escrow 
pending legislative or other action. If the 
second alternative is adopted, all states, 
not only those in which UTP sold crude 
oil or refined products, would share in 
this distribution because, as noted 
above, the DOE Entitlements Program 
spread the effects of crude oil violations 
to all consumers of refined products 
nationwide. Commenters in other 
special refund proceedings also have 
suggested that an energy trust fund be 
established which would approve grants 
from the income and corpus of the fund 
to encourage alternative energy research 
or to assist low-income individuals with 
energy-related costs. We invite 
commenters in this proceeding to 
address all of these methods of 
distribution as well to suggest additional 
methods for indirect restitution. 
Commenters should bear in mind, 
however, that there must be a sufficient 
nexus between the proposed 
beneficiaries of the funds and the 
persons who would have borne the 
impact of any regulatory violations. 

As in the cases involved in the A/kek 
proceeding, we are unable to determine 
conclusively at this time what should be 
done with the residual funds 
apportioned to UTP’s crude oil sales 
because of various factors, including 
uncertainty as to the amount remaining 
after the first stage. See A/kek, 9 DOE at 
85,138, It should be noted that even if 
the amounts remaining in this 
proceeding are too small to justify a 
separate second-stage proceeding, they 
may be pooled with the residual funds 
from other crude oil consent orders such 


as those involved in the A/kek and 
Adams consolidated proceedings. 

2. Refined Products Transactions. We 
also propose to implement a two-stage 
refund procedure with respect to that 
portion of the refund pool allocated to 
sales of refined petroleum products 
pursuant to the global consent order 
(exclusive of those volumes covered by 
the 1981 consent order). As indicated 
above, the total amount of products to 
which this refund pool is attributed is 
4,252,067,146 gallons. 

a. First Stage. During the first stage in 
the refund process, the global consent 
orders funds should be distributed to 
claimants who satisfactorily 
demonstrate that they have been 
adversely affected by alleged violations 
of the DOE regulations. Purchasers of 
UTP products who are likely to be 
claimants in this proceeding can be 
categorized either as resellers or end- 
users. In the first category are 
wholesalers and retailers of UTP refined 
petroleum products. In the second 
category are entities who used UTP 
refined petroleum products in the 
production or distribution of goods and 
services and those who were ultimate 
consumers of the products. 

To the extent that purchasers who are 
resellers can establish that they 
absorbed the alleged overcharges rather 
than passed them on to their customers, 
we propose that they receive a pro rata 
share of the refund pool based upon the 
volume of their purchases of UTP 
products. Refunds to applicants who 
establish an entitlement to a refund will 
be made on a volumetric basis—i.e., 
based on the number of gallons of UTP 
product purchased multiplied by the 
appropriate volumetric refund amount. 
This method, which attributes injury on 
a uniform basis to each gallon of refined 
products sold by UTP, recognizes that 
the computation of specific overcharges 
in individual transactions would be 
impossible to establish and contrary to 
the purpose of the consent order to 
resolve any and all DOE enforcement 
proceedings against UTP by means of a 
negotiated settlement. Since the 
volumetric method places all refund 
applicants on an equal footing and is 
relatively easy to administer, in prior 
special refund proceedings we have 
concluded that it is equitable, efficient, 
and the best general method of 
distributing refund monies. See, e.g., 
Amoco, 10 DOE at 88,198-99. 

In order to qualify for a refund, 
purchasers who are resellers will be 
required to demonstrate that during the 
period covered by the consent order 
they were not able to pass through 
UTP’s alleged overcharges to their 
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customers. While there are a variety of 
means by which a claimant could make 
this showing, a reseller generally should 
demonstrate that at the time it 
purchased covered products from UTP, 
market conditions would not permit it to 
increase its prices to pass through the 
additional costs associated with the 
alleged overcharges. in addition, a 
reseller of petroleum products must 
have maintained a “bank” of 
unrecovered costs in order to 
demonstrate that it did not subsequently 
recover these costs by increasing its 
prices{6) As in the case of claimants for 
refunds from the UTP crude oil refund 
pool, we propose to establish a 
rebuttable presumption that spot 
purchasers of UTP refined products 
were not injured by UTP’s pricing 
practices. See Amoco, 10 DOE at 88,200. 

In prior Subpart V proceedings, we 
have noted that the showing of injury 
required of resellers could be too 
complicated for those firms who might 
be entitled to apply for refunds but who 
purchased relatively small amounts of 
product. See Vickers; Tenneco. We also 
have observed that many of those 
purchasers might lack the type of 
records required to support such a 
showing. We have therefore established 
in most prior Subpart V proceedings a 
threshold level of purchases at or below 
which resellers, primarily smaller firms, 
were not required to make a detailed 
showing of actual injury. Jd. For those 
applicants who were claiming a refund 
based on volumes at or below the 
threshold level of purchases, we have 
required only proof of the amount of 
product purchased by the applicant 
during the consent order period. 
Moreover, in refund application 
proceedings in which applicants 
claiming refunds based on a greater 
level of purchases were not able te 
establish injury, we have approved 
refunds based on the threshold level of 
purchases. See, e.g., Vickers Energy 
Corp./Kos-Les Gas, Inc., 11 DOE 
| 85,071 (1983); OKC Corp./ Williams 
Chemical Co., 11 DOE { 85,079 (1983). 
We are proposing a similar treatment for 
resellers in this proceeding, and we 
specifically request comments from the 
public on this issue. The specific 
threshold we are proposing, consistent 
with most prior Subpart V proceedings, 
is an average purchase volume of 50,000 
gallons or less per month or 600,000 
gallons or less per year. See, e.g., 
Tenneco. 

We also have consistently excused 
cooperatives that operated as petroleum 
products marketers from the 
requirement imposed on other resellers 
that they demonstrate that any 





overcharges were absorbed and not 
passed on to their customers. See 
Tenneco; Office of Special Counsel, $ 
DOE § 82,545 (1982); Office of 
Enforcement, 9 DOE { 82,551 (1982). As 
we observed recently: 


In those cases we included coops with the 
class of ultimate consumers in determining 
their level of relief, and thereby excused them 
from demonstrating that they had suffered 
injury from the alleged overcharges. These 
determinations were based on our finding 
that because the coops are owned by their 
customers and because of contractual 
agreements that contro! the prices coops 
charge, any overcharges would have been 
channeled to their customers; likewise any 
refund would be passed on to their 
customers, in the form of either a price 
reduction or a distribution at the end of the 
coops’ fiscal year. Tenneco at 85,203. In effect 
we treated refund applications by coops as 
applications made on behalf of their 
customers. In the present proceeding we will 
treat the coops’ refund applications similarly, 
placing them in the same refund category as 
ultimate consumers. 


Standard Oil Company (Indiana/ 
Agway, Inc., 11 DOE 785,166 at 88,268 
(1983). 

For the reasons stated above, we 
propose in this proceeding to excuse 
cooperatives from the requirement 
imposed upon other resellers that they 
show specific injury. However, as in 
other refund proceedings, we will 
require cooperatives to provide a full 
explanation of the manner in which 
refunds will be passed through to their 
customers.{7) 

With respect to customers who are 
end-users who did not resell UTP 
petroleum products, our experience in 
prior refund proceedings has led us to 
believe that a showing of injury should 
not be necessary in order to qualify for a 
refund. Unlike reseliers of petroleum 
products, this category of customers can 
be presumed to have absorbed the full 
impact of any overcharges. In order to 
establish a claim, this type of purchaser 
need demonstrate only that it purchased 
a specific quantity of product which was 
sold by UTP during the relevant time 
period. See Standard Oil Co. (Indiana)/ 
Union Camp Corp., 11 DOE $85,007 
(1983), and Standard Oil Co. (Indiana)/ 
Elgin, Joliet, and Eastern Railway, 11 
DOE {185,105 (1983) (end-users of various 
refined petroleum products granted 
refunds solely on the basis of 
documented purchase volumes). For the 
reasons stated above with respect to 
resellers, we propose to make refunds to 
end-users on a volumetric basis. 

We have calculated the volumetric 
refund factor by dividing the $1,503,000 
comprising the refined products pool by 
the volume of refined products sold by 
UTP during the relevant periods of time 


(4,252,067,146 gallons). The volumetric 
refund amount computed in this manner 
and applicable to UTP refined products 
(exclusive of those covered by the 1981 
consent order) is $0.000353 per gallon. 

Any purchaser claiming a refund will 
be required to file an Application for 
Refund pursuant to 10 CFR 205.283. 
Applicants will have to provide all 
relevant information necessary to 
establish a claim, including specific 
documentation concerning the dates and 
volumes of product purchased, and, with 
respect to resellers whose claims are 
based on purchases in excess of the 
threshold, the absorption of increased 
costs and the extent of any injury 
alleged. Detailed procedures for filing 
applications will be provided in a final 
Decision and Order, and no application 
should be filed prior to the issuance of 
that Decision.(8) 

b. Second Stage. After all meritorious 
claimants have received shares of the 
refined products pool of the UTP global 
consent order fund to which they are 
entitled, that pool may not be 
exhausted. The remainder of the funds 
should be distributed during the second 
stage of the refund process in a manner 
which furthers the goals set forth in the 
DOE's enabling legislation and 
implementing regulations or other 
statutory requirements. Since the 
primary purpose of Subpart V special 
refund procedures is to provide 
restitution to persons injured by alleged 
regulatory violations, second-stage 
procedures should be fashioned to 
compensate injured persons who, for 
one reason or another, are unable to 
submit valid claims during the first stage 
of the refund process. 

In this Decision, we are proposing 
several alternatives for second-stage 
refund procedures and inviting 
suggestions for additional procedures. 
However, we wish to emphasize that 
any consideration of second-stage 
procedures at this point in time involves 
a number of uncertainties. As we noted 
in Vickers: 

[Such a step would be difficult to justify 
before the analysis and processing of 
Applications for Refund filed in the first stage 
of the distribution of the Consent Order funds 
to claimants, since the amount remaining 
after all meritorious claims have been paid 
directly affects the appropriateness of the 
second-stage distribution scheme. 


8 DOE at 85,397. Asin thatcase,we ~ 
intend to set forth a number of second- 
stage alternatives in this Proposed 
Decision, consider the comments 
received after publication in the Federal 
Register, and then issue a final Decision 
and Order establishing procedures for 
the first stage. In that final Decision, we 
will summarize and address briefly the 
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comments received concerning the 
proposed second-stage procedures, and 
will solicit another round of comments 
on the distribution of the funds 
remaining after payment of claims in the 
first stage. In this way, we will have 
several opportunities to consider the 
outstanding issues before reaching a 
final decision on the second stage. 

Since refunding money to adversely 
affected parties is the primary concern 
of Subpart V proceedings, any remaining 
funds should, if administratively and 
economically feasible, be distributed to 
groups of ultimate consumers who were 
likely to have suffered from any 
regulatory violations on the part of UTP. 
In view of the relatively small sums of 
money likely to be involved in claims by 
many ultimate consumers, and the 
improbability that members of this class 
will possess records sufficient to 
establish their claims, we anticipate that 
only a limited number of ultimate 
consumers who may have been injured 
by the alleged overcharges will be able 
to prove during the first stage of the 
refund process that they are entitled to 
refunds. See Tenneco. Although claims 
to specific refunds may not in some 
cases be able to be proved, this does not 
mean that injuries to ultimate consumers 
have not occurred. Rather, the absence 
of successful claims for the full amount 
of the settlement would tend to reflect 
the difficulty such parties encounter in 
establishing a valid claim for a portion 
of the consent order funds. 

In addition, our experience in prior 
cases indicates that there may be a 
number of first-stage claims from 
individuals and firms who are entitled to 
refunds of very small amounts. The cost 
of issuing refund checks precludes the 
granting of any claim that would result 
in a refund of less than $15.00. See 
Amoco. In view of these considerations, 
we believe that the portion of the 


refined products refund pool that 


remains after the first-stage claim 
proceeding should be distributed in a 
manner which benefits as closely as 
possible the ultimate consumers who 
were injured by the UTP alleged 
violations. 

One alternative is to deposit any 
residual funds directly into the U.S. 
Treasury. This mechanism is 
particularly appropriate in those cases 
where, after all meritorious claims have 
been paid in the first stage, the 
remaining refund amount is very small. 
See, e.g., Office of Enforcement, 10 DOE 
82,544, (1983) (direct payment to the 
Treasury of small unclaimed refund 
amounts found to be more efficient and 
cost-effective than distribution to states 
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or accumulation for distribution at a 
later date). 

Another alternative is to designate 
state governments in the areas in which 
the sales of refined products by UTP 
occurred as second-stage refund 
recipients. See, e.g., Standard Oil Co. 
(Indiana), 11 DOE 485,185 (1983). 
Escrow funds would be distributed to 
the states upon our approval of state- 
formulated energy-related plans for 
spending the money in a manner that 
would provide restitutionary benefits to 
the consumers of the products covered 
by the consent order involved in that 
proceeding. See Worldwide Energy 
Corp., 11 DOE 485,023 (1983). In this 
regard, we note that UTP’s marketing 
operations, particularly with respect to 
sales of natural-gas liquids, appear to 
have been concentrated in states east of 
the Mississippi River. 


Consent Order, Exhibit 1. 

To the extent that purchases of UTP 
products fall within the above categories 
and periods of time, we propose to 
consider claims attributable to such 
transactions in a refund proceeding 
separate and distinct from that 
established in connection with the 
global consent order. 

We have determined from ERA files 
that the volume of the designated 
products which was sold by UTP during 
the periods of time specified above to 
the listed classes of purchaser was 
205,015,854 gallons. Based on the above 
information, we have taken as the 
numerator the $1,325,000 refund pool 
attributable to the 1981 consent order (to 
which accrued interest will be added at 
the time of distribution of any refunds), 
and the total of 205,015,854 gallons as 
the denominator, to arrive at a per 
gallon volumetric refund amount of 

The two-stage procedures discussed 
above in connection with the refined 
products portion of the global consent 
order funds also will be applied in 
distributing the refund pool established 
pursuant to the 1981 consent order. 
Those procedures established with 
respect to the showing of injury required 
by resellers and the 50,000 gallon per 
month threshold will be the same. We 


Another possible method of providing 
restitution to ultimate consumers might 
be in the form of lowered energy or 
energy-related costs effected through 
distribution of second-stage refunds to 
rate-regulated public utilities in areas 
where the products associated with the 
alleged overcharges by UTP were 
marketed. See, for example, Office of 
Special Counsel for Compliance, No. 
DFF-0003 (March 13, 1981) (proposed 
decision). We observed in that decision 
that it is likely that the persons who 
purchased motor gasoline or heating oil 
in a particular area would reside there 
as well and would be ultimate 
consumers of electricity. They would 
therefore benefit from the proposed rate 
reduction. Although we cannot yet 
determine what actions we will take in 
the UTP second stage, we will consider 
this type of restitutionary scheme as one 
possible alternative. 


will also treat applications from , 
cooperatives in the same manner and 
will require end-users of UTP products 
to submit only information 
demonstrating that they purchased a 
specific quantity of UTP products. We 
also propose the same alternatives for 
second-stage disposition of the funds 
remaining after all first-stage claims 
have been processed. 

Those claimants who are eligible for 
refunds in both the global consent order 
refund proceeding and the 1981 consent 
order refund proceeding will be required 
to file separate applications for each 
proceeding. While we recognize that this 
may involve some inconvenience for a 
small number of customers, we believe 
it is necessary in order to ensure that 
refunds are made from the appropriate 
refund pool. As noted above, our 
primary reason for establishing a 
separate refund pool with respect to the 
1981 consent order is that combining the 
two refund pools would greatly reduce 
the-per-gallon refund amount available 
to those parties who can demonstrate 
the requisite nexus to those matters 
covered only by the 1981 order. In order 
to avoid any possibility of unfairness to 
those claimants, we will require that 
separate applications be filed with 
respect to the two proceedings. 

It Is Therefore Ordered That: 
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However, as noted above, we will not 
be in a position to decide what should 
be done with any remaining funds until 
after the first-stage refund procedure is 
completed. The amount of money 
available for the second stage of the 
refund process will be a factor that will 
influence the ultimate disposition of 
those funds. 


B. Subpart V Proceeding Involving the 
1981 Consent Order 


The 1981 consent order settled certain 
claims and disputes between the DOE 
and UTP with respect to the prices 
charged in certain specified sales of 
propane, motor gasoline, and diesel fuel 
during the period August 19, 1973 
through June 1, 1976 (the audit period). 
The consent order was specifically 
limited to the settlement of the alleged 
overcharges attributable to UTP’s use of 
incorrect May 15, 1973 selling prices 
with respect to the following classes of 
purchaser: 


..| Aug. 19, 1973 to May 1, 1976. 
Do. 


| Aug. 19, 1973 to June 1, 
1976. 
Do. 


The Petitions for Implementation of 
Special Refund Procedures filed by the 
Economic Regulatory Administration on 
December 22, 1982 and October 13, 1983 
in the Matter of Union Texas Petroleum 
Corporation (UTP) are hereby granted. 
The refund amounts supplied by UTP, 
plus accrued interest, will be distributed 
in accordance with the foregoing 
Decision. 


Footnotes 


(2) The Defense Logistics Agency 
expressed an interest in examining the 
November 1980 consent order to determine 
whether its purchases of petroleum products 
for the Department of Defense were covered 
by the terms of the consent order. Arrow 
Enterprises, Inc. and Hillman Oil Company, 
both of San Antonio, Texas, each submitted a 
formal notification of claim as parties directly 
injured by the motor gasoline overcharges 
alleged in the consent order. 

(2) The nine parties who submitted 
comments were the States of California, 
Connecticut, Indiana, Maine, Oregon, and 
Vermont (the states); the Association of 
American Railroads (AAR); the National 
Consumer Law Center, Inc. {NCLC); and Reed 
Distributing Co., Inc. (Reed). 

All the comments on the proposed global 
consent order addressed the issue of the 
appropriate disposition of the $1.9 million 
consent order fund. Seven commenters (the 
states and NCLC) asserted that the most 
appropriate distribution of refunds would be 
through individual state governments for 
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energy-conservation and other energy-related 
programs directly benefiting consumers. One 
of those commenters also maintained that 
each state retains preeminent rights to 
succeed to and obtain funds held by the 
federal government, which might otherwise 
go unclaimed, for the benefit of persons in the 
state. Two commenters (NCLC and AAR) 
suggested that the consent order be modified 
to require that funds be remitted to the DOE 
for distribution by the Office of Hearings and 
Appeals pursuant to 10 CFR Part 205, Subpart 
V. Two commenters (NCLC and Maine) 
suggested that further attempts to identify 
and compensate injured purchasers are 
required under 10 CFR 205.199(a), provided 
that such first purchasers can prove that they 
did not pass on any overcharges to their own 
customers. One commenter (Reed) advocated 
direct refunds of overcharges to injured 
wholesalers and commercial customers of 
UTP. 
(3) The service list in the refund proceeding 
which we are establishing pursuant to ERA’s 
December 1982 Subpart V petition (Case No. 
HEF-0009) consist of: the nine parties who 
submitted comments on the proposed global 
consent order; Standard Oil company 
(Indiana), which submitted an Application for 
Refund with this Office on December 20, 
1982; Gwynne E. Old, Esq., an attorney who 
represents a UTP customer; and Fuller Oil 
Company and Campbell Oil Company, each 
of which filed a notification of claim with the 
ERA after global consent order and been 
adopted as a final order of the DOE. The 
service list in the refund proceeding being 
established with respect to ERA’s more 
recent Subpart V petition (Case No HEF- 
0224) consists of the three parties who 
submitted comments or notification of claims 
in response to the proposed consent order. 
(4) The Entitlements Program was part of 
the comprehensive mandatory pricing and 
allocation program administered by the DOE. 
Subsequent to the imposition of petroleum 
price controls, there developed a price 
disparity between foreign and uncontrolled 
(new and stripper) domestic crude oil, and 
price-controlled (old) domestic crude oil, 
which had an unequal effect on refiners 
because some refiners had greater access to 
the inexpensive old oil than others. Firms 
which had little or no access to price- 
controlled old oil were forced to purchase 
uncontrolled domestic or similarly expensive 
foreign crude oil. As a result, many small, 
independent refiners, with little or no access 
to price-controlled domestic reserves, 
suffered crude oil acquisition costs so high 
relative to the industry as a whole that those 
costs threatened to put them out of business. 
To remedy these imbalances, the DOE 
established the Entitlements Program. 39 Fed. 
Reg. 31650 (1974); 39 FR 39740 (1974). The 
Entitlements Program required refiners with 
proportionately greater access to old oil to 
make cash payments, in the form of the 
purchase of entitlements, to refiners with less 
access to price-controlled oil. The program 
was designed to restore the competitive 
viability of the refining industry by generally 
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equalizing among all domestic refiners the 
benefit associated with access to the lower- 
priced domestic crude oil. 

(5) An alternative method of determining 
the size of the crude oil refund pool would be 
to compute the percentage of UTP’s sales 
attributable to crude oil on the basis of 
revenues rather than volumes. Based on our 
experience in other Subpart V refund 
proceedings, we estimate that a division by 
revenues would result in a reduction of the 
crude oil pool to about 14 percent of the total. 
This is due in part to the fact that the price 
per gallon of crude oil was less, during the 
years in question, than the price per gallon of 
refined products. 

(6) With respect to each product for which 
a refund is claimed, the reseller must have 
had a bank equal to or greater than the 
amount of refund requested on the date the 
product was decontrolled or, in the case of 
motor gasoline, the date that the banking 
regulations were terminated (July 15, 1979 for 
retailers, May 1, 1980 for resellers and 
reseller-retailers, except for 52 firms which 
opted to continue computing their maximum 
lawful selling prices under the price rules in 
effect on April 30, 1980). See 10 CFR 212.93 
and 45 FR 81255 (December 10, 1980). 

(7) Since some refund applicants may be 
regional cooperatives which sell petroleum 
products to local co-ops which in turn sell 
these products to their own individual 
customers, we shall require regional co-ops 
who receive refunds in this proceeding to 
notify their customers that the distribution of 
any refund is expressly conditioned upon the 
redistribution of the refund by the local co- 
ops to their own customers. See Tenneco Oil 
Co./Farmiand Industries, 9 DOE { 82,597 
(1982). 

(8) Before disposing of any of the funds 
received as a result of the consent orders 
involved in these refund proceedings, we 
intend to publicize the distribution process as 
widely as possible and to provide an 
opportunity for any affected party to file a 
claim. 


Appendix 


Union Texas Petroleum Corp., Listing of 
Audited Properties 


Property 


Johnston 

Federal 
Crawford Stete 
Christianson 
Hartman “A” 
Beulah Davis 
Edyth Foster 
Frank R. Hall 
Inez Mandy 
AJ. Unruh 
E.E. Walker 
H.A. Logan 
E.A. Maly 
].F. Sims 


Rice 
Wright 
MacNeill 
J.W. Jones 
Jones 
Mellard 
Fee (Sulphur) 
O.H. Wyiie 
Heirs Nos. 1 


Hunt-Cope No. 
2 


Humble-Norman 

Windham A. 
Ellenburge 

Owens Ranch 
No. 4 

Owens Ranch 3 
No. 2 

Gregg B 

Frost E 

Flasken F-4 

University G 

Veal 


&4 
1st Hollywood; 
Wylie H. No. 


3 
Maple Hughes 





A-5 
Hughes B-1 
L. Broussard 
Adam Bergeron 
No. 1 
Marg. Vag. Res 
A Sand Unit 
3rd CIB Hazz 
Sand 
Bowie Lumber 
Co. No. 1 
USA No. 1 
Waitman 
Crosby Deep 
Unii No. 1 
Langlie-Jal Unit 
Langlie-Jal Unit 
Langlie-Jal Unit 
Langlie-Jal Unit 
Langlie-Jal Unit 
8 
Langlie-Jal Unit 
8A 
Langlie-Jal Unit 
10 
Langlie-Jal Unit 
10-A 
State 32-A 
(Langlie-Jal) 
13 
Olsen Phillips 
J.E. Crosby 
Gregory Federal 
Western 
Federal A&B 
Carlson “A” 
Stuart 6,7,8 
Haley 1,2,3,5&7 
Hefflefinger 
Milnesand Unit 
Britt “A” 


{FR Doc. 84-2052 Filed 1-24-84; 8:45 am] 


Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1984 / Notices 


Isaac Koehn 
E.E. Robertson 
Russell Oakley 
PH. Hertzler 
Luther Ford 
Nakrinda Davis 
A.L. Dodd 
Alice Anderson 
Lena Gift 
Alfred C. 
Milack 
Clyde M. Irwin 
“An 
Elmer C. Baker 
Tillie DeClereck 
Foy Davis 
Delbert 
Winchester 
Gift A. Lena 
Curtis Marley 
Hubert Elliott 
Ford “A” 
Atherton 
Walter Eifert 
Mitchell No. 1 
Bocox 
Wattles Estate 
Fourdee Miss 
Limes 
Allison Unit 
Leon 
Weaver Unit 
No. 1 
John Ellis 
George Moore 
Nakrinda 
G.A. Dowers 
No. 2 
Elmer C. Baker 
No.-2 
Wyatt Estate 


BILLING CODE 6450-01-M 


N.W. Slaughter 
S.W. 

Nelson 3 

S.W. Westbrook 
Unit 

Scales 

Harmon Scales 

Moss B 

Shenck “B” No. 
1&2 

Shenck “B” No. 


3 
Shenck “B” No. 
a 
Daniel No. 2 
Opal Page 
Norman No. 11 
Doss Estate 
Fasken No. 1 
Hondo 
Government 
Scheel No. 1 
F.E. Cook 
Meyer 
L.K. Arthur 
Tank Farm 
E.L.K. Sand-St. 
Mary T.B. 
Pierre Pass 
Assump. C.F. 
Manchac-W. 
Baton Rouge 
Justice-Lea Co. 
Carlson “B” 
Carlson “A” 
Carlson 
Ford LACT Unit 
Norman Gains 
Co. Norman 
Norman 


implementation of Special Refund 


Procedures 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 
ACTION: Notice of implementation of 
special refund procedures and 
solicitation of comments. 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding a total of $115,000 (plus 
accrued interest) in consent order funds 
to members of the public. The funds are 
being held in escrow pursuant to a 
Consent Order involving Marion 


Gorporation. 


DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals, Department of 
Energy, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. All 
comments should conspicuously display 
a reference to Case Number HEF-0216. 


FOR FURTHER INFORMATION CONTACT: 
Richard W. Dugan, Associate Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252-2860. 


SUPPLEMENTARY INFORMATION: In 


* accordance with § 205.282(b) of the 


procedural regulations of the 
Department of Energy, 10 CFR 
205.282(b), notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision relates to a Consent Order 
entered into by Marion Corporation 
which settled possible pricing violations 
with respect to the firm’s sales of No. 2 
diesel fuel, liquified petroleum gases, 
light straight run gasoline, JP—4 jet fuel 
and residual fuel oil during the period 
December 1, 1973, through April 30, 1974. 

The Proposed Decision sets forth the 
procedures and standards.that the DOE 
has tentatively formulated to distribute 
funds remitted by Marion Corporation 
and being held in escrow pursuant to the 
settlement. The DOE has tentatively 
decided that the funds should be 
distributed in a refund proceeding which 
would be carried out in two stages in the 
manner utilized with respect to other 
consent order funds. 

All identified Marion customers 
whose addresses are known will be 
served with copies of this proposed 
decision. Addresses for the following 
customers have not been obtained: 
Calloway Seafoods, Falcon Tankers, 
Fisherman Marine, Fred H. Cannon, Lee 
Roy Jordan Equip., Marine 
Environmental Science Consortium, 
Pride Terminals, Seaman Fisheries, 
Theodore Indus. Shipyard. 

Applications for Refund should not be 
filed at this. time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 
Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
these proceedings will be available for 
public inspection between the hours of 
1:00 to 5:00 p.m., Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 

| Hearings and Appeals, located in Room 
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1E-234, 1000 Independence Avenue, 
SW., Washington, D.C. 20585. 


Dated: January 9, 1984. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
January 9, 1984. 


Proposed Decision and Order of the 
Department of Energy 


Special Refund Procedures 


Name of Case: Marion Corporation. 

Date of Filing: October 13, 1983. 

Case Number: HEF-0216. 

In accordance with the Department of 
Energy (DOE) procedural regulations, 10 
CFR Part 205, Subpart V, on October 13, 
1983, the Economic Regulatory 
Administration (ERA) of the DOE filed a 
Petition for the Implementation of 
Special Refund Procedures with the 
Office of Hearings and Appeals (OHA) 
in connection with a Consent Order 
entered into with Marion Corporation 
(Marion). The petition requests that the 
OHA formulate and implement 
procedures to make refunds in order to 
remedy the effects of alleged violations 
of the DOE regulations. 

Marion is a “refiner” as that term was 
defined in 6 CFR 150.352 and 10 CFR 
212.31. An ERA audit of Marion’s 
records revealed possible pricing 
violations with respect to the firm’s 
sales of No. 2 diesel fuel, liquefied 
petroleum gases, light straight run 
gasoline, JP-4 jet fuel and residual fuel 
oil during the period December 1, 1973 
through April 30, 1974 (the audit period). 
On November 2, 1979, a Notice of 
Probable Violation (NOPV) was issued 
to Marion in connection with these 
alleged violations. In order to settle all 
claims and disputes between Marion 
and the DOE regarding prices charged 
by Marion in sales of the refined 
petroleum products listed above during 
the audit period, Marion and the DOE 
entered into a Consent Order on 
November 5, 1980, in which Marion 
agreed to pay $115,000 to the DOE. 
Notice of the Consent Order was 
published in the Federal Register. 45 FR 
78262 (November 25, 1980). 


Jurisdiction and Authority to Fashion 
Refund Procedures 


The procedural regulations of the DOE 
set forth general guidelines to be used 
by the OHA in formulating and 
implementing a plan of distribution for 
funds received as a result of an 
enforcement proceeding. 10 CFR Part 
205, Subpart V. The Subpart V process is 
intended to be used in situations where 
the DOE is unable to identify readily 
either the persons or firms who are 
entitled to refunds or the amounts of 
such refunds. For a more detailed 


discussion of Subpart V and the 
authority of the OHA to fashion 
procedures to distribute refunds 
obtained as part of settlement 
agreements, see Office of Enforcement, 
9 DOE § 82,508 (1981) and Office of 
Enforcement, 8 DOE { 82-597 (1981). 


Proposed Refund Procedures 


We have considered the ERA petition 
to implement a Subpart V proceeding 
with respect to the Marion consent order 
fund and have determined that it is 
appropriate to establish such a 
proceeding. Insofar as possible the 
$115,000 consent order fund should be 
distributed to Marion customers who 
were adversely affected by the alleged 
Marion overcharges. The audit file 
which provided the basis for the NOPV 
that was issued to Marion identifies a 
number of customers which purchased 
products directly from Marion. The 
names and addresses of these customers 
and the products and volumes 
purchased are set forth in the Appendix 
to this Proposed Decision and Order. 
We believe that these identified 
customers, many of which appear to be 
end-users of the products, are most 
likely the parties who were directly 
affected in an adverse manner by any 
overcharges by Marion. We recognize, 
however, that there may be other direct 
customers of Marion who believe they 
were injured by Marion’s actions during 
the consent order period.({7) We will 
therefore establish a claims procedure in 
which we will accept applications from 
the customers identified in the Appendix 
and any other parties who can 
demonstrate that they were injured as a 
result of Marion’s alleged overcharges. 

All claimants will have to file an 
application in order to receive a refund. 
Each customer listed in the Appendix 
will be required to certify the correct 
volume of its purchases from Marion. 
Applicants not specifically named in the 
Appendix will be required to provide all 
relevant information necessary to 
establish a claim, including specific 
documentation concerning the date, 
place, price and volume of product 
purchased and the extent of any injury 
alleged. 

As indicated above, many of the 
identified customers appear to be 
ultimate consumers of the petroleum 
products they purchased from Marion. 
We propose that these customers and 
any other claimants who are ultimate 
consumers of Marion products should 
not be required to demonstrate injury in 
order to receive a refund. See Standard 
Oil Co. (Indiana)/Union Camp Corp., 11 
DOE { 85,007 (1983). They will, however, 
be required to submit the information 
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indicated above to establish their 
eligibility for a refund. 

Some of the identified customers are 
petroleum product refiners and resellers 
(i.e., retailers and wholesalers). A 
different standard will be applied in 
analyzing applications from these firms 
and other claimants who resold Marion 
products. We will require each claimant 
which is not an ultimate consumer to 
demonstrate that it did not pass on cost 
increases implemented by Marion to its 
own customers. See, e.g., Office of 
Enforcement, 8 DOE § 82,597 (1981). 
Therefore, resellers (and refiners acting 
in the capacity of resellers) of Marion 
products will be required to demonstrate 
that during the period covered by the 
Consent Order they would have kept 
their prices for petroleum products at 
the same level had the alleged 
overcharges not occurred. While there 
are a variety of means by which a 
claimant could make this showing, a 
reseller or refiner should generally 
demonstrate that at the time it 
purchased Marion products market 
conditions would not permit it to 
increase its prices to pass through the 
additional costs associated with the 
alleged overcharges. In addition, the 
reseller or refiner must show that it 
maintained a “bank” of unrecovered 
costs in order to demonstrate that it did 
not subsequently recover these costs by 
increasing its prices. The maintenance 
of a bank will not, however, 
automatically establish injury. See 
Tenneco Oil Co., 10 DOE { 85,014 (1982); 
Vickers Energy Corp./Standard Oil Co., 
10 DOE { 85,036 (1982); Vickers Energy 
Corp./Koch Industries, Inc., 10 DOE 
{ 85,038 (1982). 

We recognize that the above showing 
may be too burdensome and 
complicated for resellers which 
purchased very small amounts of 
Marion products. For example, such 
firms may lack the records necessary to 
prove that they did not pass on the 
alleged Marion overcharges to their own 
customers. In a number of prior 
Decisions, we have established a 
threshold purchase level of 50,000 
gallons per month for small firms as well 
as larger firms that wanted to limit their 
claims to that level or were unable to 
establish injury. See, e.g., Office of 
Special Counsel, 9 DOE { 82,538 (1982); 
Office of Enforcement, 8 DOE { 82,597 
(1981). We propose to do the same in the 
present proceeding. Therefore, any 
reseller claiming a refund based on 
average purchases of 50,000 gallons or 
less of product per month from Marion 
need not make a showing of injury. 

We also propose that firms which 
made only spot purchases from Marion 
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should be presumed to have suffered no 
injury. As we have previously stated 
with respect to spot purchasers: 

Those customers tend to have considerable 
discretion in where and when to make 
purchases and would therefore not have 
made spot market purchases of [the firm’s 
product] at increased prices unless they were 
able to pass through the full amount of [the 
firm's] quoted selling price at the time of 
purchase to their own customers. 


Office of Enforcement, 8 DOE { 82,597 
at 85,396-7 (1981). We believe the same 
rationale holds true in the present case. 
Accordingly, in order to overcome the 
rebuttable presumption that they were 
not injured, spot purchasers should 
submit additional evidence to establish 
that they were unable to recover the 
product prices they paid to Marion. See 
Office of Special Counsel, 10 DOE 
{| 85,048 at 88,200 (1982). 

We propose to establish a minimum 
amount of $15 for refund claims. We 
have found through our experience in 
prior refund cases that the cost of 
processing claims in which refunds are 
sought for amounts less than $15 
outweighs the modest benefits of 
restitution in those situations. See, e.g., 
Uban Oi! Co., 9 DOE { 82,541 at 85,225 
(1982). See also 10 CFR 205.286(b). 

In determining the manner in which 
refunds are calculated in this 
proceeding, we propose to base the 
refund amount on the volume of 
petroleum products which an applicant 
purchased from Marion. See Office of 
Special Counsel, 10 DOE { 85,048 (1982); 
Office of Enforcement, 8 DOE { 82,597 
(1981). We have chosen to use a 
volumetric approach because this 
method implicitly recognizes that the 
computation of individual, 
particularized overcharges in individual 
transactions is impossible in a situation 
where the DOE has not determined as a 
matter of law that any overcharges 
occurred. See Office of Special Counsel, 
10 DOE § 85,048 (1982). The volumetric 
method has the advantage that it treats 
all applicants similarly and is easy to 
administer. In addition, applicants can 
readily compute the size of their 
potential refunds and thereby make an 
informed choice on whether to file an 
application. 

The $115,000 in the Marion consent 
order fund will be divided by the 
estimated total volume of all products 
covered by the Consent Order sold by 
Marion during the consent order period. 
This will give a refund amount for each 
gallon of product which an applicant 
purchased from Marion. Our preliminary 
information indicates that this figure is 
$0.001404 per gallon. This volumetric 
factor may be adjusted if we receive 
additional information and claims from 


direct purchasers of the Marion products 
covered by the Consent Order. The 
interest which has accrued on the 
money in the consent order fund will be 
distributed to each successful claimant 
in proportion to its refund amount. 

Refund applications should not be 
filed until issuance of a final Decision 
and Order in this proceeding. Detailed 
procedures for filing applications will be 
provided in the final Decision and 
Order. Before disposing of any of the 
funds received as a result of the Marion 
Consent Order, we will attempt to notify 
all known customers who would be 
entitled to a refund as well as firms 
which have previously filed claims with 
the DOE. In addition, notice of the 
refund procedures will be published in 
the Federal Register. 

We will consider at a future date the 
appropriate disposition of any fund 
remaining after all successful claimants 
have been paid. Our determination 
concerning the final disposition of any 
residual funds will depend on the size of 
the fund. Office of Enforcement, 9 DOE 
{ 82,508 (1981). In the event that money 
remains after all claims are filed, 
undistributed funds could be distributed 
in various ways. For example, they 
could be distributed to states where 
Marion sold its products, provided these 
states file plans with this Office to use 
these funds for an energy related project 
which meets with our approval. See 
Worldwide Energy Corp., 11 DOE 
q 85,023 (1983). 

It Is Therefore Ordered That: 

The $115,000 refund amount supplied 
by Marion Corporation will be 
distributed in accordance with the 
foregoing determination. 


Footnotes 


(2) In fact, two claimants who were not 
listed in the NOPV, Conoco and Chevron, 
have already submitted letters claiming 
eligibility for refunds in response to the 
publication of the Marion Consent Order in 
the Federal Register. 


Appendix 


Product/Customer and Volume Purchased 
During Consent Order Period (Gallons) 


Diesel Fuel 


Alabama State Docks Department, P.O. Box 
1588, Mobile, AL 36601—33,801 

Alabama Wood Treating Corp., P.O. Box 310, 
Mobile, AL 36601—30,483 

Bon Secour Fisheries, Inc., End Hwy. 49S, Bon 
Secour, AL 36511—34,781 

Callaway Seafoods—16,799 

Campbell Piping Contractors, 1521 Azalea 
Rd., Mobile, AL 36609—29,303 

Ciba Geigy Corp., 444 Saw Mill River Rd., 
Ardsley, NY 10502—1,200,835 

Courtaulds North America, Inc., P.O. Box 
2648, Mobile, AL 36601—310,886 

Ergon, Inc., P.O. Box 1308, Jackson, MS 
39201—7,732 


Falcon Tankers—82,401 

Fisherman Marine—58,837 

Fred H. Cannon—583 

GAF Corp., 140 W. 51st St. New York, NY 
10020—62,897 

International Paper Co., 77 W. 45th St, New 
York, NY 10036—49,555 

Joe’s Seafood, Shell Belt Rd., Bayou LaBatre, 
AL 36509—76,922 

Lee Roy Jordan Equip.—977 

Louisville & Nashville Railroad, 500 Water 
Street, Jacksonville, FL 32202—831,815 

Marine Environmental Science Consortium— 
1,493 

Pride Terminals—1,170,440 

Redwing Carriers, P.O. Box 426, Tampa, FL 
33601—24,464 

Seaman Fisheries—162,407 

Southern Terminal & Transport, 122 
Appleyard Drive, Tallahassee, FL 32302— 
13,559 

Standard Oil Company, P.O. Box 1446, 
Louisville, KY 40201—8,191,214 

Stauffer Chemical Co., P.O. Box 32, Bucks, AL 
36512—704,389 

Steiner Ice, Diesel & Marine Supply, Inc., P.O. 
Box 105, Bayou LaBatre, AL 36509—290,654 

Theodore Indus. Shipyard—731 

Triangle Refineries, 2600 Nottingham, 
Houston, TX 77001—391,152 

U.S. Coast Guard, P.O. Box 1788, Mobile, AL 
36608—89,437 

Liquified Petroleum Gases 

Warren Petroleum Company, 1350 S. Boulder 
Ave., Tulsa, OK 74102—3,702,441 

Light Straight Run Gasoline 

Standard Oil—1,916,781 

Exxon Corporation, 1251 Avenue of the 
Americas, New York, NY 10020—7,012,249 

JP— Jet Fuel 

Defense Fuel Supply Center, U.S. Air Force, 
Cameron Station, Alexandria, VA 22314— 
31,657,368 

DFSC—U.S. Navy—4,531,114 

DFSC—Ms Air Nat'l Guard—335,797 

DFSC—USCG—34,343 

Standard Oil—3,419,962 

Residual Fuel Oil 

Courtaulds—2,737,577 

Exxon—12,292,554 

Ciba Geigy—6,193 

[FR Doc. 84-2053 Filed 1-24-84; 8:45 am] 

BILLING CODE 6450-01-™ 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-50611; PH-FRL 2510-4] 


Pesticides; Issuance of Experimental 
Use Permits 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: EPA has granted 
experimental use permits to the 
following applicant. These permits are 
in accordance with, and subject to, the 
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provisions of 40 CFR Part 172, which 
defines EPA procedures with respect to 
the use of pesticides for experimental 
purposes. 


FOR FURTHER INFORMATION CONTACT: 

By mail: Jay Ellenberger, Product 
Manager (12), Registration Division (TS- 
767C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, D.C. 20460. Office 
location and telephone number: Rm. 202, 
CM#2, 1921 Jefferson Davis Highway, 
Arlington, VA, (703-557-2386). 


SUPPLEMENTARY INFORMATION: EPA has 
issued the following experimental use 
permits: 

400-EUP-62. Issuance. Uniroyal 
Chemical, 74 Amity Rd., Bethany, CT 
06525. This experimental use-permit 
allows the use of 337.5 pounds of the 
insecticide 5-(4-chloropheny])-2,3- 
diphenylthiophene on oranges and 
grapefruits to evaluate the control of the 
citrus rust mite. A total of 225 acres are 
involved. 

400-EUP-63. Issuance. Uniroyal 
Chemical, 74 Amity Rd., Bethany, CT 
06525. This experimental use permit 
allows the use of 700 pounds of the 
insecticide 5-(4-chloropheny])-2,3- 
diphenylthiophene on oranges and 
grapefruits to evaluate the control of the 
citrus rust mite. A total of 466.6 acres 
are involved. This permit and the one 
above are authorized only in the State of 
Florida. Both permits are effective from 
December 9, 1983 to December 9, 1984. 
Temporary tolerances for residues of the 
active ingredient in or on oranges and 
grapefruits have been established. 
Temporary food and feed additive 
regulations for residues of the active 
ingredient in cr on citrus oil and citrus 
pulp have been established. 

Persons wishing to review these 
experimental use permits are referred to 
the designated product manager. 
Inquiries concerning these permits 
should be directed to the person cited 
above. It is suggested that interested 
persons call before visiting the EPA 
office, so that the appropriate file may 
be made available for inspection 
purposes from 8:00 a.m. to 4:00 p.m., 
Monday through Friday, excluding legal 
holidays. 


(Sec. 5, Pub. L. 95-396; 92 Stat. 828 (7 U.S.C. 
136c)) 


Dated: January 9, 1984. 
Robert V. Brown, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
[FR Doc. 84-1901 Filed 1-24-84; 6:45 am] 
BILLING CODE 6560-50-M 


[OPP-30236; PH-FRL 2510-3] 


Applications To Register Pesticide 
Products Containing New Active 
Ingredients 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces receipt 
of applications to register pesticide 
products containing active ingredients 
not included in any previously 
registered pesticide products pursuant to 
the provisions of section 3{c)(4) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 
DATE: Comment by February 24, 1984. 
ADDRESS: Written comments, identified 
by the document control number [OPP- 
30236} and the file symbol, should be 
submitted by mail, attention of the 
Product Manager named in each 
application at the following address: 
Program Management and Support 
Division (TS-757C), Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington, 
D.C. 20460. 

In person, bring comments to: Rm. 236, 
CM#2, Registration Division (TS—767C), 
Environmental Protection Agency, 1921 
Jefferson Davis Highway, Arlington, VA 
22202. 

FOR FURTHER INFORMATION CONTACT: 
The product manager at the telephone 
and room number cited. 
SUPPLEMENTARY INFORMATION: EPA 
received applications as follows to 
register pesticide products containing 
active ingredients not included in any 
previously registered pesticide products 
pursuant to the provisions of section 
3(c)(4) of FIFRA. Notice of receipt of 
these applications does not imply a 
decision by the Agency on the 
applications. 


Applications Received 


1. File Symbol: 45167-R. Applicant: 
Vikwood Ltd., P.O. Box 554, Sheboygan, 
WI 53081. Product name: Margosine-O. 
Insecticide. Active ingredient: 
Azadirachtin .003%. Proposed 
classification/Use: General. For outdoor 
use. Type registration: Conditional. 
(Product Manager PM-17, Timothy 
Gardner, 703-557-2690)). 

2. File Symbol: 2724-GRE. Applicant: 
Zoecon Industries, 12200 Denton Drive, 
Dallas, TX 75234. Product name: Zoecon 
RF-208 Fogger with Gencor. Insect 
Growth Regulator. Active ingredient: 
Hydroprene [ethyl (2E,4£)-3,7,11- 
trimethyl-2,4 dodecadienoate] 1.20%. 
Proposed classification/Use: General. 
For control of the roach population by 
preventing reproduction. Type 
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registration: Conditional. (PM-17, 
Timothy Gardner, 703-557-2690)}). 

3. File Symbol: 8730-GA. Applicant: 
Hercon Div., Health Chem Corp., 1107 
Broadway, New York, NY 10010. Product 
name: Hercon Top Bait™. Insecticide. 
Active ingredient: [1R- 
(1R*,2R*,5S*,6E,10*)]-{+ / —)-8- 
methylene-5-(1-methylethyl)-spiro[11- 
oxabicyclo[8.1.0]undec-6-ene-2,2’- 
oxiran]-3-one 0.00004%. Proposed 
classification/Use: General. For contro] 
of American cockroaches (Palmetto 
bugs” or waterbugs”) and other 
periplaneta species. Type registration: 
Conditional. (PM-17. Timothy Gardner. 
703-—557—2690)). 

4. File Symbol: 10182-IE. 1C1 Americas 
Inc., Wilmington, DE 19897. Product 
name: Bonzi™. Herbicide. Active 
ingredient: (2RS,3RS)-1-(4-chloropheny))- 
4,4-dimethyl-2(1H11,2,4-triazol-l-yl) 
pentan-3-ol (paclobyutrazol) 50%. 
Proposed classification/Use: General. 
For greenhouse use on container-grown 
greenhouse ornamentals. Type 
registration: Conditional. (PM-25, Robert 
Taylor, 557-1800)}). 

5. File Symbol: 241-ETG. Applicant: 
American Cyanamid Co., PO Box 400, 
Princeton, NJ 08540. Product name: 
Arsenal™. Herbicide. Active ingredient: 
2-4,5-Dihydro-4-methyl-4-(1- 
methylethyl)-oxo-1H-imidazol-2-yl]-3- 
pyridinecarboxylic acid with 2- 
propanamine (1:1) 27.6%. Proposed 
classification/Use: General. For control 
of most annual and perennial grasses 
and broadleaf weeds on noncropland 
areas. Type registration: Conditional. 
(PM-25, Robert Taylor, 703-557-1800)). 

6. File Symbol: 45987-1. Applicant: 
Monogram Industries, Inc., 1299 Ocean 
Ave., Santa Monica, CA 90401. Product 
name: Doo-Not. Dog Repellent. Active 
ingredients: Dihydro-5-penty]-2(3#)- 
furanone 0.024% and dihydro-5-heptyl- 
2(3H)-furanone 0.049%. Proposed 
classification/Use: General. Inhibits 
stray dogs from defecating on treated 
areas. Type registration: Conditional. 
(PM-16, William Miller, 703-557—2600)). 


Notice of approval or denial of an 
application to register a pesticide 
product will be announced in-the 
Federal Register. The procedure for 
requesting data will be given in the 
Federal Register if an application is 
approved. 

Comments received within the 
specified time period will be considered 
before a final decision is made; 
comments received after the time 
specified will be considered only to the 
extent possible without delaying 
processing of the application. 
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Written comments filed pursuant to 
this notice, will be available in the 
product manager's office from 8:00 a.m. 
to 4:00 p.m., Monday through Friday, 
except legal holidays. It is suggested 
that persons interested in reviewing the 
application file, telephone the product 
manager's office to ensure that the file is 
available on the date of intended visit. 


(Sec. 3(c)(4) of FIFRA, as amended) 
Dated: January 10, 1984. 
Robert V. Brown, 
Acting Director, Registration Division, Office 
of Pesticide Programs. 
{FR Doc. 84-1902 Filed 1-24-84; 8:45 am] 
BILLING CODE 6560-50-M 


[TSH-FRL 2512-6] 


Administrator’s Toxic Substances 
Advisory Committee; Renewal 


The U.S. Environmental Protection 
Agency announces the renewal of the 
Administrator's Toxic Substances 
Advisory Committee for a three-month 
period. It has been determined that this 
renewal is in the public interest in 
connection with the performance of 
duties imposed on the Agency by law. 
The charter which continues the 
Administrator's Toxic Substances 
Advisory Committee through March 31, 
1984 will be filed with the appropriate 
Congressional Committees and the 
Library of Congress. 
FOR FURTHER INFORMATION CONTACT: 
Mary Anne Beatty, EPA Committee 
Management Officer (PM-213), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, D.C. 20460, 
202-382-5036. 

Dated: January 3, 1984. 
Alvin L. Alm, 
Acting Administrator. 
{FR Doc. 64-1993 Filed 1-24-84; 8:45 am] 
BILLING CODE 6560-50-M 


{OPTS-51491A; TSH-FRL 2512-7] 


Trisubstituted Heterocyclic 
Disubstituted Monocycle; 
Premanufacture Notice Extension of 
Review Period 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


sumMaARY: EPA is extending the review 
period for an additional 90 days for 
premanufacture notices (PMN) 84—108, 
under the authority of section 5(c) of the 
Toxic Substances Control Act (TSCA). 
The review period will now expire on 
April 17, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Paul Matthai, Chemical Control Division 
(TS—794), Environmental Protection 
Agency, Rm. E-201, 401 M St., SW., 
Wahington, D.C. 20460, (202-382-3746). 
SUPPLEMENTARY INFORMATION: On 
October 21, 1983, EPA received PMN 84- 
108 for a new chemical substance, 
trisubstituted heteromonocyclic 
disubstituted monocycle. The submitter 
claimed its identity, the specific 
chemical identity, specific use, 
production and process information to 
be confidential business information. 
Notice of receipt was published in the 
Federa! Register of November 4, 1983 (48 
FR 50944). The original 90-day review 
period was scheduled to expire on 
January 18, 1984. 

Based on its analysis, EPA finds that 
there is a possibility that the substance 
submitted for review in this PMN may 
be regulated under TSCA. The Agency 
requires an extension of the review 
preiod, as authorized by section 5(c) of 
TSCA, to investigate further potential 
risk, to examine its regulatory options, 
and to prepare the necessary 
documents, should regulatory action be 
required. Therefore, EPA has 
determined that good cause exists to 
extend the review period for an 
additional 90 days, to April 17, 1984. 

PMN’s are available for public 
inspection in Rm. E-107, at the EPA 
headquarter, address given above, from 
8:00 a.m to 4:00 p.m., Monday through 
Friday, except legal holidays. 

Dated: January 17, 1984. 

Don R. Clay, 

Director, Office of Toxic Substances. 
[FR Doc. 84-1995 Filed 1-24-84; 8:45 am} 
BILLING CODE 6560-50-M 


FEDERAL MARITIME COMMISSION 


Certificate of Financial Responsibility 
for indemnification of Passengers for 
Nonperformance of Transportation 
No. P-11 and Certificate of Financial 
Responsibility To Meet Liability 
incurred for Death or Injury to 
Passengers or Other Persons on 
Voyages No. C-1,006; Order of 
Revocation 


Jugolinija (Yugoslav Line) c/o 
Crossocean Shipping Company, Inc., 
Suite 2045, One World Trade Center, 
New York, N.Y. 10048, has ceased to 
operate the passenger vessels, KLEK, 
TUHOBIC, VISEVICA and ZVIR. 

By virtue of the authority vested in me 
by the Federal Maritime Commission as 
set forth in the Manual of Orders, 
Commission Order No. 1 (Revised), 
Amendment No. 4, section 9.11; 
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It is ordered, that Certificate 
(Performance) No P-11 and Certificate 
(casualty) No. C-1,006 issued to 
Jugolinija (Yugoslav Line) and its 
predecessor company, Jugoslavenska 
Linijska Plovidba-Rijeka (Yugoslav 
Lines) (Jugolinija} (Yugoline) covering 
the KLEK, TUHOBIC, VISEVICA and 
ZVIR be and are hereby revoked 
effective January 19, 1984. 

It is further ordered, that a copy of 
this Order be published in the Federal 
Register and served on the certificant. 
Robert G. Drew, 

Director, Bureau of Tariffs. 
{FR Doc. 84-2017 Filed 1-24-84; 8:45 am] 
BILLING CODE 6730-01-M 





FEDERAL MEDIATION AND 
CONCILIATION SERVICE 


Performance Review Board; 
Membership 


Notice is hereby given in accordance 
with 5 U.S.C. 4314 of the membership of 
the Performance Review Board for the 
Deputy Director and Executive Director, 
of the Federal Mediation and 
Conciliation Service. The members are: 
Ms. Catherine Sands, Executive 

Director, Federal Mine, Safety, and 

Health Review Commission, 

Washington, D.C. 

Mr. Rowland K. Quinn, Jr., Executive 
Secretary, National Mediation Board, 
Washington, D.C. 

Mr. John E. Higgins, Jr., Deputy General 
Counsel, National Labor Relations 
Board, Washington, D.C. 

Dated: January 17, 1984. 

Kay McMurray, 

Director. 

(FR Doc. 84-2045 Filed 1-24-84; 8:45 am] 

BILLING CODE 6732-01-M 


FEDERAL RESERVE SYSTEM 


Arrow Bank Corp., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (49 

794) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated for that 
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application. Once the application has 
been accepted for processing, it will also 
be available for inspection at the offices 
of the Board of Governors. With respect 
to each application, interested persons 
may express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than February 
16, 1984. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. Arrow Bank Corp., Glens Falls, 
New York to acquire 10.46 percent of the 
voting shares or assets of The Essex 
County—Champlain National Bank, 
Willsboro, New York. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Hanover Financial Corporation, 
Plantation, Florida, to become a bank 
holding company by acquiring 100 
percent of the voting shares of Hanover 
Bank of Florida, Plantation. Florida. 

c. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Banks of Iowa, Inc., Des Moines, 
Iowa, to acquire 90 percent or more of 
the voting shares or assets of 
Commercial Trust and Savings Bank 
Charles City, Iowa. 

2. Midwest Financial Group, Inc., 
Peoria, Illinois, to acquire 100 percent of 
the voting shares or assets of Pioneer 
Bank of Peoria, Peoria, Illinois. 

D. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Brownsville Bancshares 
Corporation, Brownsville, Tennessee: to 
become a bank holding company by 
acquiring 100 percent of the voting 
shares of the successor by merger to 
Brownsville Bank, Brownsville, 
Tennessee. 

E. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolish, Minnesota 55480: 

1. Elkton Bancshares, Inc., Elkton, 
Minnesota, to become a bank holding 
company by acquiring 100 percent of the 


voting shares of Farmers State Bank of 
Elkton, Elkton, Minnesota. 

F. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222: 

1. Del Rio Bancshares, Inc., Del Rio, 
Texas, to become a bank holding 
company by acquiring 80 percent of the 
voting shares of Plaza National Bank, 
Del Rio, Texas. 

2. First Burkburnett Bancshares, Inc., 
Burkburnett, Texas, to become a bank 
holding company by acquiring 80 
percent of the voting shares of First 
National Bank in Burkburnett, 
Burkburnett, Texas. 

3. Franklin National Bankshares, Inc., 
Mount Vernon, Texas to become a bank 
holding company by acquiring 100 
percent of the voting shares of Franklin 
National Bank, Mount Vernon, Texas. 

Board of Governors of the Federal Reserve 
System, January 19, 1984. 

James McAfee, 

Associate Sectetary of the Board. 
{FR Doc. 84-1966 Filed 1-24-84; 8:45 am] 
BILLING CODE 6210-01-M 


Bank of Delaware Corp., et al.; 
Engaging de Novo in Permissibie 
Nonbanking Activities 


The bank holding companies listed in 
this notice have filed a notice under 
§ 225.23(a)(1) of the Board’s Regulation 
Y (49 FR 794) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (49 FR 794) to commence or to engage 
de novo, either directly or through a 
subsidiary, in a nonbanking activity that 
is listed in § 225.25 of Regulation Y as 
closely related to banking and 
permissible for bank holding companies. 
Unless otherwise noted, such activities 
will be conducted throughout the United 
States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated for that 
application. Once the application has 
been accepted for processing, it will also 
be available for inspection at the offices 
of the Board of Governors. With respect 
to each notice, interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
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hearing or this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated for the application or the 
offices of the Board of Governors not 
later than February 15, 1984. 

A. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch, Vice 
President) 100 North 6th Street, 
Philadelphia, Pennsylvania 19105: 

1. Bank of Delaware Corporation, 
Wilmington, Delaware to engage 
through its subsidiary R&R Acceptance, 
Inc., Wilmington, Delaware in consumer 
and commercial finance activities, 
including the purchase of retail 
installment contracts and second 
mortgages, the extension of direct loans 
to dealers for the financing of inventory 
(floor planning) and working capital 
purposes and acting as agent for 
placement of life, accident and health 
insurance related to its extensions of 
credit. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Chicago Corporation, Chicago, 
Illinois to engage de novo through its 
subsidiary, First Chicago Credit 
Corporation, Chicago, Illinois in the 
making and acquiring of loans and other 
extensions of credit such as would be 
made by a finance company, including 
asset based lending and lendor 
financing; servicing such loans and 
extensions of credit; and making full 
payout leases of personal property in 
accordance with the Board’s Regulation 
¥. 

C. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Union Bancorp, Los Angeles, 
California to engage through StanChart 
Consumer Credit (a de novo subsidiary), 
Los Angeles, California in acquiring for 
its own account or for the account of 
others; loans, leases and other 
extensions of credit such as would be 
made by a consumer finance company, 
including, but not limited to, the 
extension of direct loans to dealers for 
the financing of inventory and working 
capital purposes, and servicing such 
loans and leases for others. 
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Board of Governors of the Federal Reserve 
System, January 19, 1984. 
James McAfee, 
Associate Secretary of the Board. 
{FR Doc. 84-1965 Filed 1-24-84; 8:45 am] 
BILLING CODE 6210-01-M 


Decatur Financial, inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (49 
FR 794) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated for that 
application. Once the application has 
been accepted for processing, it will also 
be available for inspection at the offices 
of the Board of Governors. With respect 
to-each application, interested persons 
may express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than February 
17, 1984. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Decatur Financial, Inc., Decatur, 
Indiana, to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Decatur Bank and Trust 
Company, Decatur, Indiana. 

2. Norris Bancorp, Inc., St. Charles, 
Illinois, to acquire 80 percent or more 
the voting shares or assets of The First 
National Bank of Batavia, Batavia, 
Illinois. 

3. SBA Bancorp, Inc., Ashland, 
Illinois, to become a bank holding 
company by acquiring 100 percent of the 
voting shares of State Bank of Ashland, 
Ashland, Illinois. 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 


1. Metropolitan Bancorporation, Inc., 
Minneapolis, Minnesota, to acquire 71 
percent of the voting shares or assets of 
Metropolitan State Bank of Plymouth, 
Plymouth, Minnesota. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Ark-Valley Bancorp, Inc., 
Hutchinson, Kansas, to become a bank 
holding company by acquiring 100 
percent of the voting shares of Northgate 
National Bank, Hutchinson, Kansas. 

2. Ark-Valley Bancorp, Inc., 
Hutchinson, Kansas, to acquire 19.94 
percent of the voting shares or assets of 
Valley Bancorp, Inc., Hutchinson, 
Kansas, and thereby indirectly acquire 
Valley State Bank, Syracuse, Kansas. 

3. Ark-Valley Bancorp, Inc., 
Hutchinson, Kansas, to acquire 16.67 
percent of the voting shares or assets of 
Garden Banc Shares, Inc., Hutchinson, 
Kansas, and thereby indirectly acquire 
The Fourth Bank of Garden City, N.A.., 
Garden City, Kansas. 

4. Bonner Springs Bancshares, Inc., 
Bonner Springs, Kansas, to-become a 
bank holding company by acquiring at 
least 80 percent of the voting shares of 
Commercial! State Bank of Bonner 
Springs, Bonner Springs, Kansas. 

D. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222: 

1. Rusk County Bancshares, Inc., 
Henderson, Texas, to become a bank 
holding company by acquiring 100 
percent of the voting shares of Peoples 
State Bank of Henderson, Henderson, 
Texas. 

Board of Governors of the Federal Reserve 
System, January 19, 1984. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 84-1967 Filed 1- 24-84; 8:45 am} 
BILLING CODE 6210-01-M 





First Metropolitan Financial Corp., et 
al.; Formation of Bank Holding 
Companies 


The companies listed in this notice 
have applied for the board’s approval 
under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 
1842(a)(1)) to become bank holding 
companies by acquiring voting shares or 
assets of a bank. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842{(c)). 

Each application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated 
for that application. With respect to 
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each application, interested persons 
may express their views in writing to the 
address indicated for that application. 
Any comment on an application that 
requests a hearing must include a 
statement of why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute and summarizing 
the evidence that would be presented at 
a hearing. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President), 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. First Metropolitan Financial 
Corporation, Baton Rouge, Louisiana; te 
become a bank holding company by 
acquiring at least 66 percent of the 
voting shares of Metropolitan Bank & 
Trust Company, Baton Rouge, Louisiana. 
Comments on this application must be 
received not later than February 17, 
1984. 

2. United Security Bancshares, Inc., 
Thomasville, Alabama; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Bank of 
Thomasville, Thomasville, Alabama. 
Comments on this application must be 
received not later than February 23, 
1984. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President), 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. SB Corporation, Wisconsin Rapids, 
Wisconsin, has applied to become a 
bank holding company by retaining its 
control of voting shares of The Wood 
County National Bank of Wisconsin 
Rapids, Wisconsin Rapids, Wisconsin; 
and by acquiring 31 percent of the voting 
shares of WCN Bancorp, Inc., Wisconsin 
Rapids, Wisconsin, which controls the 
Bank of Fort Atkinson, Fort Atkinson, 
Wisconsin. In a separate application 
WCN Bancorporation has applied to 
acquire 80 percent of the voting shares 
of The Wood County National Bank. 
Comments on this application must be 
received not later than February 8, 1984. 

C. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President), 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. St. Anthony Bancorporation, Inc., 
Omaha, Nebraska; to become a bank 
holding company by acquiring 95 
percent of the voting shares of St. 
Anthony National Bank, St. Anthony, 
Minnesota. Comments on this 
application must be received not later 
than February 17, 1984. 

D. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President), 
400 South Akard Street, Dallas, Texas 
75222: 
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1. Rio Grande Bancshares, Inc., 
Edinburg, Texas; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of First 
State Bank & Trust Company, Edinburg, 
Texas. Comments on this application 
must be received not later than February 
15, 1984. 

Board of Governors of the Federal Reserve 
System, January 19, 1934. 

James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 84-1968 Filed 1-24-84; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 83D-0416] 


Defect Action Levels for Aduiteration 
of Sauerkraut by Thrips; Availability of 
Guide 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is confirming the 
defect action level for thrips in 
sauerkraut, announced in the Federal 
Register of September 21, 1982. 
aporess: A copy of Compliance Policy 
Guide 7114.23 is available for review at, 
and individual copies may be obtained 
from, the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Raymond W. Gill, Bureau of Foods 
(HFF-312), Food and Drug 
Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0178. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of September 21, 1982 
(47 FR 41637), FDA announced the 
availability of FDA Compliance Policy 
Guide 7114.23 that established a defect 
action level for thrips in sauerkraut of 50 
thrips per 100 grams of sauerkraut. Also 
in that Federal Register notice, the 
agency announced its revised procedure 
for establishing and evaluating all new 
defect action levels. In accordance with 
this procedure, the agency invited 
interested persons to submit, within a 
year, and relevant data and information 
showing why the action level should be 
changed. 

No comments, data, or information 
were submitted to FDA in response to 
the Federal Register notice announcing 
the revision of Compliance Policy Guide 
7114.23. Therefore, FDA concludes that 
the defect action levels for thrips in 


sauerkraut announced in Compliance 
Policy Guide 7114.23 will remain in 
effect without change. 


Dated: January 18, 1984. 
Willian F. Randolph, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 84-1960 Filed 1-24-84; 8:45 am] 
BILLING CODE 4160-01-M 


Medical Radiation Advisory 
Committee; Renewal 

AGENCY: Food and Drug Administration. 
ACTION: Notice. 


summary: Under the Federal Advisory 
Committee Act of October 6, 1972 (Pub. 
L. 92-463, 86 Stat. 770-776 (5 U.S.C. App. 
I), the Food and Drug Administration 
announces the renewal of the Medical 
Radiation Advisory Committee by the 
Secretary, Department of Health and 
Human Services. 
DATE: Authority for this committee will 
expire on January 5, 1986, unless the 
Secretary formally determines that 
renewal is in the public interest. 
FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-306), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
2765. 

Dated: January 18, 1984. 
William F. Randolph, 
Acting Associate Commissioner for 
Reguletory Affairs. 
[FR Doc. 64-1961 Filed 1-24-84; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 84M-0007] 


BSD Medical Corp.; Premarket 
Approval of BSD-1000 Hyperthermia 
System 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the BSD- 
1000 Hyperthermia System sponsored by 
BSD Medical Corp., Salt Lake City, UT. 
After reviewing the recommendation of 
the Radiologic Devices Panel, FDA 
notified the sponsor that the application 
was approved because the device had 
been shown to be safe and effective for 
use as recommended in the submitted 
labeling. 

DATE: Petitions for administrative 
review by February 24, 1984. 

ADDRESS: Requests for copies of the 
summary of safety and effectiveness 
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data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Charles H. Kyper, National Center for 
Devices and Radiological Health (HFZ~ 
402), Food and Drug Administration, 
8757 Georgia Ave., Silver Spring, MD 
20910, 301-427-7445. 

SUPPLEMENTARY INFORMATION: On July 
26, 1982, BSD Medical Corp., Salt Lake 
City, UT 84104, submitted to FDA an 
application for premarket approval of 
the BSD-1000 Hyperthermia System as 
indicated for use in the palliative 
management of certain solid surface and 
subsurface malignant tumors (i.e., 
melanoma, squamous- or basal-cell 
carcinoma, adenocarcinoma, or 
sarcoma) that are progressive or 
recurrent, despite conventional therapy. 
Other uses of the BSD-1000 
Hyperthermia System, including use as 
an adjunct to radiation therapy, remain 
investigational. The application was 
reviewed by the Radiologic Devices 
Panel, an FDA advisory committee, 
which recommended approval of the 
application. On November 28, 1983, FDA 
approved the application by a letter to 
the sponsor from the Associate Director 
for Device Evaluation, National Center 
for Devices and Radiological Health. 

A summary of the safety and 
effectiveness data on which FDA's 
approval is based is on file in the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the National Center for 
Devices and Radiological Health— 
contact Charles H. Kyper (HFZ-402), 
address above. Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. 


Opportunity for Administrative Review 
Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e(g)), for administrative review of 
FDA’s decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA’s administrative 
practices and procedures regulations or 
a review of the application and of FDA's 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration of FDA's action under 





Federal Register / Vol. 49, No. 17 / Wednesday, January 25, 1984 / Notices 


§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue ot 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 

Petitioners may, at any time on or 
before February 24, 1984, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 


Dated: January 17, 1984. 


William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 64-1963 Filed 1-24-84; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 84M-0010] 


Medtronic, Inc.; Premarket Approval of 
the Medtronic ® ISOMOD® Electro- 
Spinal Orthosis (FSO) Model 3100 
Single Channel System 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the 
Medtronic® ISOMOD® Electro-Spinal 
Orthosis (ESO) Model 3100 Single 
Channel System sponsored by 
Medtronic, Inc., Minneapolis, MN. After 
reviewing the recommendation of the 
Orthopedic Device Section of the 
Surgical and Rehabilitation Devices 
Panel, FDA notified the’sponsor that the 
application was approved because the 
device had been shown to be safe and 
effective for use as recommended in the 
submitted labeling. 

DATE: Petitions for administrative 
review by Feburary 24, 1984. 

ADDRESS: Requests for copies for the 
summary of safety and effectiveness 


data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Charles H. Kyper, National Center for 
Devices and Radiological Health (HFZ- 
402), Food and Drug Administration, 
8757 Georgia Ave., Silver Spring, MD 
20910, 301-427-7445. 

SUPPLEMENTARY INFORMATION: On 
October 14, 1982, Medtronic, Inc., 
Minneapolis, MN 55440, submitted to 
FDA an application for premarket 
approval of the Medtronic® ISOMOD® 
Electro-Spinal Orthosis (ESO) Model 
3100 Single Channel System for use in 
arresting or retarding progression of 
juvenile or adolescent single major, 
idiopathic scoliotic curves of 40 degrees 
or less (as determined by the Cobb 
method). The application was reviewed 
by the Orthopedic Device Section of the 
Surgical and Rehabilitation Devices 
Panel, and FDA advisory committee, 
which recommended approval of the 
application. On December 23, 1983, FDA 
approved the application for the labeled 
indications by a letter to the sponsor 
from the Associate Director for Device 
Evaluation of the National Center for 
Devices and Radiological Health. This 
device remains investigational for the 
treatment of double major, adult, 
infantile, and greater than 40-degree 
scoliotic curves. 

A summary of the safety and 
effectiveness data on which FDA’s 
approval is based is on file in the 
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the National Center for 
Devices and Radiological Health— 
contact Charles H. Kyper (HFZ-402), 
(address above). Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. 


Opportunity for Administrative Review 


Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e(g)), for administrative review of 
FDA's decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA’s administrative 
practices and procedures regulations or 
a review of the application and of FDA's 
action by an independent advisory 
committee of experts. A petition is to be 
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in the form of a petition for 
reconsideration of FDA’s action under 
§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issues 
to be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 
Petitioners may, at any time on or 
before February 24, 1984, file with the 
Dockets Management Branch (address 
above), two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Recieved petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 


Dated: January 17, 1984. 


William F. Randolph, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. 84-1962 Filed 1-24-84; 6:45 am} 
BILLING CODE 4160-01-¥ 


Health Resources and Services 
Administration 


Geographic Composition of the 
Contract Health Service Delivery Areas 
(CHSDA’s) Established by Regulations 
of the Indian Health Service 


Correction 


In FR Doc. 84-610 beginning on page 
1291 of the issue of Tuesday, January 10, 
1984, make the following correction on 
page 1292. In the third column the 
following entry should be added before 
the last entry on the page beginning 
“Seneca”: 


BILLING CODE 1505-01- 
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Heaith Systems Agency Application 
information 


AGENCY: Health Resources and Services 
Administration, Public Health Service, 


ACTION: Notice regarding health systems 
agency application information. 


sumMMARY: This notice is issued to 
inform all potential applicants about the 
procedures of applying to become the 
health systems agency for Tennessee 
Health Service Area 6. 

DATE: Entities interested in applying for 
designation must file a letter of intent to 
apply for such designation with HHS 
Regional Office IV by February 24, 1984, 
and an application by April 24, 1984. 


appness: Application materials and 
further information may be obtained 
from the Regional Health Administrator, 
HHS Regional Office IV, 101 Marietta 
Tower, Atlanta, Georgia 30323, 404 221- 
2293. 

FOR FURTHER INFORMATION CONTACT: 

Z. Erik Farag, Ph.D., Director, Division of 
Planning Assistance and Assessment, 
Bureau of Health Maintenance 
Organizations and Resources 
Development, 5600 Fishers Lane, Room 
9A-19, Rockville, Maryland 20857, 301 
443-6680. 

SUPPLEMENTARY INFORMATION: Pursuant 
to Section 1515 of the Public Health 
Service Act, as amended, notice is 
hereby given that application materials 
are now available in HHS Regional 
Office IV for entities interested in 
applying for designation as the health 
systems agency (HSA) for Tennessee 
Health Service Area 6. This HSA will be 
responsible for health planning for the 
health service area and for the 
promotion of the development of health 
services, manpower, and facilities which 
meet identified needs, reduce 
documented inefficiencies, and 
implement the health plans of the 
agency. 

The designated HSA which previously 
served the health service area decided 
to terminate its designation agreement 
with HHS. We recently received a 
formal request that we advertise for a 
new agency to serve this area. 
Therefore, we are proceeding to initiate 
the agency designation process. 

Once the health systems agency is 
designated, it will be entitled to receive 
a planning grant under Section 1516 of 
the Act. The amount of the planning 
grant will be determined in accordance 
with a formula set forth in the 
regulations governing this program (42 
CFR Part 122, Subpart C), and will be 
based, in part, upon the population of 


the health service area, as determined 
by the Secretary. See 47 FR 29005 (July 2, 
1982). 
Dated: January 19, 1984. 
Robert Graham, 
Administrator, Assistant Surgeon General. 
{FR Doc. 84-2009 Filed 1-24-84; 8:45 am] 
BILLING CODE 4160-17-™ 


Office of Human Deveicpment 
Services 


President’s Committee on Mental 
Retardation; Meeting 


Agency. Holding the Meeting: 
President's Committee on Mental 
Retardation. 

Time and Date: February 13, 1984 from 
9:00 a.m. to 5:00 p.m., February 14, 9:00 
a.m. to 6:00 p.m., February 15, 9:00 a.m. 
to 3:30 p.m. 

Place: Shoreham Hotel, 2500 Calvert 
Street NW., Washington, D.C. 20036. 

Status: The meetings are open to the 
public. An interpreter for the deaf will 
be available upon advance request. All 
locations are barrier free. 

Matters To Be Considered: Reports by 
the Steering Committee of the 
President's Committee on Mental 
Retardation (PCMR) will be given. The 
PCMR plans to discuss critical issues 
concerning deinstitutionalization, 
prevention, family and community 
services, full citizenship, public 
awareness, simplification of service 
delivery and other issues relevant to the 
PCMR’s goals. 
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The PCMR: (1) Acts in a advisory 
capacity to the President and the 
Secretary of the Department of Health 
and Human Services on matters relating 
to programs and services for persons 
who are mentally retarded; and (2) is 
responsible for evaluating the adequacy 
of current practices in programs for the 
retarded, and reviewing legislative 
proposals that affect the mentally 
retarded. 

Contact Person for More Information: 
Dominic J. Mastrapasqua, 300 
Independence Avenue SW., Room 4061-— 
North Building, Washington, D.C. 20201; 
(202) 245-7634. 

Dated: January 17, 1984. 

Dominic J. Mastrapasqua, 
Acting Executive Director. 

[FR Doc. 84-2069 Filed 1-24-84; 8:45 am] 
BILLING CODE 4130-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Cheyenne and Custer Counties, 
Colorado; Conveyance 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of conveyance of public 
lands in Cheyenne and Custer Counties, 
Colorado. 


SUMMARY: Notice is hereby given that, 
pursuant to Section 203 of the Act of 
October 21, 1976 (43 U.S.C. 1701, 1713), 
the following-described lands have been 
conveyed to the patentees as shown: 





BLM serial No. 


Lega! description 


Pantentee(s) 





C-35055-PS, Pat. No. 05-84-0010. 


T. 16 S., R. 45 W., 6th P.M., sec. 22, lots 5 and 6, 


August S. Kern. Jr 


containing 79.13 acres in Cheyenne County, 


C-35056-PS, Pat. No. 05-84-0011 


Colorado. | 
7.16 S., R. 45 W., 6th P.M., sec. 28, lots 5 and 6, | August S. Kern, Jr. 


containing 78.50 acres in Cheyenne County, | 


Colorado. 
C-35462-PS, Pat. No. 05-84-0012. 


T. 22 S., R. 73 W., 6th P.M., sec. 17, SW% SW%, | Wayne L. Moye, Shirley 


containing 40.00 acres in Custer County, Colora- | Moye, Randall J. Moye, 
do. Susan S. Moye, Peter J. 
Leto, and Jofhin A. Leto 


The purpose of this notice is to inform 
the public and interested state and local 
government officials of the issuance of 
these conveyance documents. All 
minerals in the above-described lands 
have been retained by the United States. 


Dated: January 10, 1984. 


Robert D. Dinsmore, 


Chief, Branch of Lands & Minerals 
Operations, Colorado State Office. 


[FR Doc. 84-2006 Filed 1-24-84; 8:45 am] 
BILLING CODE 4310-JB-M 


[N-38782; N-38783] 


Nevada; Conveyance 
January 16, 1984 

Notice is hereby given that, pursuant 
to the Act of December 23, 1980 (94 Stat. 
3381; 43 U.S.C. 1701), Thomas T. Beam of 
Las Vagas, Nevada has purchased, by 
competitive sale, public lands in Clark 
County described as: 


Mount Diablo Meridian, Nevada 
T. 20S., R. 60 E., 
Sec. 27, SE“ SE%SW %4SW i, NEANW% 
SE%SW%. 
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Containing 5 acres. 


The purpose of this notice is to inform 
the public and interested State and local 
governmental officials of the issuance of 
a conveyance document to Thomas T. 
Beam. 

Wm. J. Malencik, 

Deputy State Director, Operations. 
[FR Doc. 84-2007 Filed 1-24-84; 8:45 am} 
BILLING CODE 4310-HC-M 


California; Realty Action; 
No! Leasing of Public 
Land in Tuolumne County 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Realty Action, Noncompetitive 
Leasing of Public Land. 


SUMMARY: The Bureau of Land 
Management proposes to issue a life 
lease to Ben Fullingim authorizing his 
residential use of public land that he 
currently occupies: 


Mount Diablo Meridian, California 
T.1N.,R.16E., 
Sec. 17, portion of E¥2SE%. 
Containing 1.5 acres, more or less. 


The terms and conditions applicable 
to the proposed lease are: 

1. The Lessee agrees: 

A. To observe all Federal, State, 
County, and other laws, regulations and 
ordinances which are applicable to the 
premises. 

B. To keep the premises in a neat and 
orderly condition; no new construction 
is permitted without authorization. 

C. To secure approval from the 
Folsom Resource Area Office in writing 
before construction of additional 
facilities. 

D. To pay in advance to the Bureau of 
Land Management, Department of the 
Interior, all rentals. 

Advance rentals shall be due 30 days 
prior to the anniversary date of this 
lease. The lessee shall pay an annual 
rental during the first five years of this 
lease. A new appraisal will be . 
conducted every five years for the 
purpose of establishing future rental 
charges for each five-year period. 

2. Nothing contained in this lease 
shall restrict the acquisition, granting, or 
use of leases, permits or rights-of-way 
by the United States, its lessees, 
licensees, or permittees under existing 
laws. 

3. Authorized representatives of the 
Department of the Interior at any time 
shall have the right to enter the leased 
premises for the purpose of inspection, 
and Federal agents at all times have the 
right to enter the leased area on official 
business. 


4. The lessee, if not in default under 
the lease, may terminate it subject to the 
consent of the lessor, upon the filing by 
the lessee of a notice of relinquishment, 
at least 30 days prior to date on which 
advance rental is due. 

5. This lease is subject to cancellation 
by the lessor for failure of the lessee to 
perform or observe any of the terms and 
conditions hereof. 

6. The lessee shall pay the United 
States the full value of all injury or 
damages to the public lands or other 
property of the United States caused by 
the lessee or by his employees, 
contractors, or employees of the 
contractors, and shall save harmless 
and indemnify the United States against 
any liability for damages or claims to 
life or property arising from their 
occupancy or use of the lands under the 
lease. 

7. Unless otherwise provided, upon 
cessation of use of the lands as a 
principal place of residence, all rights 
under the lease shall terminate. 

8. The United States reserves all of the 
coal, oil, gas, and other mineral deposits 
in the lease land, together with the right 
to enter upon the land to prospect or 
mine and remove such minerals. 

9. The lessee will not assign any rights 
or privileges granted by the lease 
without the prior approval of the lessor 
and will not speculate in the privileges 
herein granted. Subleasing of this 
property or any portion thereof is not 
permitted. 

10. The lease is issued subject to any 
existing valid rights including valid 
mining claims. 

11. The lease shall not inure to the 
benefit of the heirs, executors, 
administrators, successors, and assigns 
of the lessee hereto. Upon the death of 
the lessee, the heirs, assigns, executors, 
administrators and successors of the 
improvements shall have 90 days 
following the death of lessee to remove 
or make disposition of said 
improvements. Any remaining 
improvements will become the property 
of the United States. No liability shall 
attach to the lessor for the removal or 
disposition of any improvements or 
personal property after such disposition 
period expires. 

12. This lease and the rights that are 
conveyed with it are confined solely to 
the public lands listed herein; it shall not 
convey to the lessee any other rights, 
including the right of access, on lands 
falling outside the jurisdiction of the 
Bureau of Land Management. 


Date and Address 


For a period of 45 days from the date 
of publication of this notice, all 
comments may be submitted to: State 
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Director, California State Office, Bureau 
of Land Management, Federal Office 
Building, 2800 Cottage Way, 
Sacramento, CA 95825. 

Any adverse comments will be 
evaluated by the State Director who 
may vacate or modify this proposed 
realty action and issue a final 
determination. 


Dated: January 18, 1984. 
Robert D. Rheiner, Jr., 
District Manager. 

[FR Doc. 84-2043 Filed 1-24-64; 8:45 am] 
BILLING CODE 4310-40- 


[M-56554] 


Montana; Conveyance and Order 
Providing for Opening of Public Lands 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Conveyance and 
Order Providing for Opening of Public 
Lands in Silverbow and Beaverhead 
Counties, Montana. 


SUMMARY: Notice is hereby given that 
pursuant to Section 206 of the Act of 
October 21, 1976 (43 U.S.C. 1716 (1976)), 
the following described land was 
conveyed to Stauffer Chemical 
Company: 
Principal Meridian, Montana 
T.25S., R.9 W., 
Sec. 4, lots 8 and 9, N44sN%SW%NW%, 
NY%NW%SEYNW %; and 
Sec. 5, lots 11 and 12, N¥“2NE%sSW%4NE% 
and N4%2N%SE%XNE%. 
Containing 89.67 acres. 


In exchange for the above land, the 
United States acquired the following 
described land in Beaverhead and 
Silverbow Counties, Montana: 
Principal Meridian, Montana 
T.2S.,R.9 W., 

Sec. 5, lots 6 and 7; and 

Daisy Bell Placer, M.S. 5671, Patent No. 

34456, lying in Sec. 32, T.15S., R. 9 W., 
and sec. 5, T. 2S., R. 9 W. 
Containing 89.53 acres. 


This order restores the lands acquired 
by the United States to the operation of 
the public land laws generally. 


DATES: At 9 a.m. on March 5, 1984, the 
lands shall be open to the public land 
laws generally, subject to valid existing 
rights, the provisions of existing 
withdrawals and the requirements of 
applicable law. All applications 
received at or prior to 9 a.m. on March 5, 
1984, shall be considered as 
simultaneously filed at that time. Those 
received thereafter shall be considered 
in the order of filing. 
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Dated: January 16, 1984. 
John A. Kwiatkowski, 
Deputy State Director, Division of Lands and 
Renewable Resources. 
[FR Doc. 84-2046 Filed 1-24-84; 8:45 am] 
BILLING CODE 4310-DN-M 


{N-38461] 


Nevada; Reality Action— 
Noncompetitive Sale of Public Land in 
Lyon County, Nevada 


January 16, 1984. 

The following described land, 
comprising 4.7 acres, has been examined 
and identified as suitable for sale under 
Section 203 of the Federal Land Policy 
and Management Act of October 21, 
1976 (90 Stat. 2750), 43 U.S.C. 1713: 
Mount Diablo Meridian, Nevada 
T. 16 N., R. 21 E., 

Sec. 24: SW%4SW%4NE“%SW 4SW ANE, 
SYN”%SYNW 4SW 4SW YUNW, 
S%S%YNW “SW %4SW 4NW 4, 
SW%SW %4SW4NW 4, NWYNW KS 
E%sSW%SW%4NW %, SY2NWK%S 
E%SW %SW 4NW %, SW%4SE%S 
W'%SW ‘NE. 


The land will be offered at the appraised 
fair market value under noncompetitive 
sale procedures to Hughes Rock and 
Sand, Incorporated, the adjacent 
landowner. The property has been 
utilized in the past for the extraction of 
sand and gravel. The land has also been 
used and still is being used as part of a 
settling pond for the adjacent sand and 
gravel operation. The subject land is a 
portion of 10 acres presently leased to 
the Board of Lyon County 
Commissioners under Recreation and 
Public Purposes lease, N-9495. Since the 
lease was issued, it has been 
determined the subject land has 

been altered to a point which would be 
very costly to develop. Therefore, Lyon 
County has requested patent to 5.3 acres 
of developed leased land and is willing 
to relinquish the subject 4.7 acres. Prior 
to any sale under this notice, such 
relinquishment will be executed. The 
land is not needed in suppport of any 
federal program. The Bureau's planning 
system identifies the land for disposal. 
Sale of the land is consistent with local 
planning and zoning. 

Patent, if and when issued, will 
contain the following reservations to the 
United States: 

1. A right-of-way thereon for ditches 
and canals constructed by the authority 
of the United States; Act of August 30, 
1890, 26 Stat. 391; 43 U.S.C. 945. 

2. All mineral deposits in land so 
patented, and to it, or persons 
authorized by it, the right to prospect, 
mine and remove such deposits from the 


same under applicable law and such 
regulations as the Secretary of the 
Interior may prescribe. 

The reservation will be modified if the 
patentee elects to purchase the saleable 
and locatable mineral interests of the 
United States. 

Since there is no known value of 
locatable qnd saleable minerals in the 
land, such interests can be conveyed 
simultaneously with the surface estate 
in accordance with Section 209(b){1)(1) 
of Pub. L. 94-579, upon the completion of 
an application to purchase the mineral 
interests and a $50 processing fee. The 
leasable minerals will be reserved to the 
United States. 

The patent will also be subject to: 

1. Those rights for gas pipeline 
purposes which have been granted to 
Southwest Gas Corporation, its 
successors or assigns, by right-of-way 
grant, N-33008, under the Act of 
February 25, 1920 (41 Stat. 449), as 
amended. 

2. Those rights for road and water 
pipeline purposes which have been 
granted to Lyon County Board of 
Commissioners, its successors or 
assigns, by right-of-way grant, N-25983, 
under the Act of October 21, 1976, 90 
Stat. 2743. 

3. Those rights for road purposes 
which have been granted to Lyon 
County, Public Works Department, its 
successors or assigns, by right-of-way 
grant, N-38822, under the Act of October 
21, 1976, 90 Stat. 2743. 

Detailed information concerning the 
sale is available for review at the 
Carson City District Office, 1050 E. 
Williams Street, Suite 335, Carson City, 
Nevada. 

Upon publication of this notice in the 
Federal Register, the land described 
above will be segregated from all forms 
of nondiscretionary appropriation under 
the public land laws, including the 


mining laws, except the mineral leasing : 


laws, for a period of two years or until 
the lands are sold. The segregative 
effect may otherwise be determined by 
the authorized officer by publication of 
a termination notice in the Federal 
Register prior to the expiration of the 
two-year period. 

The land will not be offered for sale 
sooner than 60 days after the date of this 
notice. For a period of 45 days from the 
first publication of this notice, interested 
parties may submit comments to the 
District Manager, Carson City District 
Office of the Bureau of Land 
Management, 1050 E. Williams Street, 
Suite 335, Carson City, Nevada 89701. 
Any adverse comments will be 
evaluated by the District Manager and 
forwarded to the Nevada State Director, 
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Bureau of Land Management, who may 
vacate or modify this realty action and 
issue a final determination. In the 
absence of any action by the State 
Director, this realty action will become 
the final determination of the 
Department of the Interior. 

Thomas J. Owen, 

District Manager, Carson City District. 

[FR Doc. 84-2044 Filed 1-24-84; 8:45 am] 

BILLING CODE 4310-HC-M 


National Park Service 


Intention to Negotiate Concession 
Contract; Hatteras Island 


Pursuant to the provisions of Section 5 
of the Act of October 9, 1965, (79 Stat. 
969; 16b U.S.C. 20), public notice is 
hereby given that sixty (60) days after 
the date of publication of this notice, the 
Department of the Interior, through the 
Regional Director, Southeast Region, 
National Park Service, proposes to 
negotiate a concession contract with 


‘Robert F. Dickson, Jr., and George D. 


Hepner, Partners, authorizing them to 
continue the operation of a fishing pier 
and seafood restaurant on Hatteras 
Island within the Cape Hatteras 
National Seashore for a period of ten 
years from January 1, 1984, through 
December 31, 1993. 

This contract renewal has been 
determined to be categorically excluded 
from the procedural provisions of the 
National Environmental Policy Act and 
no environmenta! document will be 
prepared. 

The foregoing concessioners have 
performed their obligations to the 
satisfaction of the Secretary under an 
existing contract which expires by 
limitation of time on December 31, 1983, 
and therefore, pursuant to the Act of 
October 9, 1965, is entitled to be given 
preference in the renewal of the contract 
and in the negotiation of a new contract. 
This provision, in effect, grants Robert F. 
Dickson, Jr., and George D. Hepner, 
Partners, the opportunity to meet the 
terms and conditions of any other 
proposal submitted in response to this 
Notice which the Secretary may 
consider better than the proposal 
submitted by Robert F. Dickson, Jr., and 
George D. Hepner, Partners. If Robert F. 
Dickson, Jr., and George D. Hepner, 
Partners, amend their proposal and the 
amended proposal is substantially equal 
to the better offer, then the proposed 
new contract will be negotiated with 
Robert F. Dickson, Jr., and George D. 
Hepner, Partners. 

The Secretary will consider and 
evaluate all proposals received as a 
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result of this notice. Any proposal, 
including that of the existing 
concessioner, must be postmarked or 
hand delivered on or before the sixtieth 
(60th) day following publication of this 
notice to be considered and evaluated. 

Interested parties should contact the 
Regional Director, Southeast Region, 
National Park Service, 75 Spring Street, 
SW., Atlanta, Georgia 30303, for 
information as to the requirements of 
the proposed contract. 


Dated: January 5, 1982. 

Robert M. Baker, 

Regional Director, Southeast Region. 
[FR Doc. 84-2921 Filed 1-24-84; 8:45 am] 
BILLING CODE 4310-70-M 


INTERNATIONAL TRADE 
COMMISSION 


[332-175] 


Rum; Annual Report on Selected 
Economic Indicators 


AGENCY: United States International 
Trade Commission. 

action: Institution of an investigation 
under the authority of section 332(g) of 
the Tariff Act of 1930 (19 U.S.C. 1332(g)) 
to establish a permanent docket for the 
annual reports concerning rum 
requested by the Senate Committee on 
Finance. 


EFFECTIVE DATE: January 13, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Bill Lipovsky or Mr. Bob Roeder, 
Agriculture, Fisheries, and Forest 
Products Division, United States 
International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436 
(telephone: 202-724-0097, 202-724-1170, 
respectively). 

SUPPLEMENTARY INFORMATION: In a 
letter dated December 21, 1983, the 
Senate Committee on Finance requested 
that the Commission, pursuant to 
section 332 of the Tariff Act of 1930, 
prepare and publish an annual report 
containing the following statistical 
information on rum: (1) U.S. production; 
(2) U.S. exports; (3) U.S. imports for 
consumption (total and by countries 
designated as eligible for the Caribbean 
Basin Initiative); and (4) apparent U.S. 
consumption. 

Further, the Commission was 
requested, if possible, to differentiate 
rum produced in Puerto Rico and the 
Virgin Islands in the reports and take 
steps to ensure that additional statistical 
categories are provided for in the Tariff 
Schedules of the United States under 
item 169.14 (i.e., new categories for rum 
valued at not more than $2.00 per proof 
gallon; at between $2.00 and $3.50 per 


proof gallon; and above $3.50 per proof 
gallon). 

Pursuant to the Senate request, an 
initial report regarding rum entered and 
withdrawn for consumption in the six 
months after January 1, 1984, will be 
submitted to the Committee on Finance 
as soon as data are available. 
Subsequent reports will be provided 
annually thereafter as long as duty-free 
treatment of rum is accorded pursuant 
to the Caribbean Basin Economic 
Recovery Act. 

By the order of the Commission. 

Issued: January 16, 1984. 

Kenneth R. Mason, 

Secretary. 

{FR Doc. 84-2030 Filed 1-24-84; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 104-TAA-21] 


Cotton Yarn From Brazil 


AGENCY: United States International 
Trade Commission. 

ACTION: Institution of a countervailing 
duty investigation and scheduling of a 
hearing to be held in connection with 
the investigation. 


EFFECTIVE DATE: January 18, 1984. 
SUMMARY: Pursuant to section 104(b)(2) 
of the Trade Agreements Act of 1979 (19 
U.S.C. 1671 note), the U.S. International 
Trade Commission is instituting this 
countervailing duty investigation to 
determine whether an industry in the 
United States would be materially 
injured, or would be threatened with 
material injury, or the establishment of 
an industry in the United States would 
be materially retarded, by reason of 
imports of cotton yarn from Brazil which 
are covered by an outstanding 
countervailing duty order if that order 
were to be revoked. The investigation 
covers imports of yarns of coiton 
provided for in items 300.60 through 
302.98, inclusive, of the Tariffs 
Schedules of the United States. 

FOR FURTHER INFORMATION CONTACT: 
Mary Elizabeth Sweet, Commodity 
Analyst, U.S. International Trade 
Commission, 701 E Street NW., 
Washington, D.C. 20436; telephone 202- 
523-0394. 

SUPPLEMENTARY INFORMATION: 


Background 


On March 15, 1977, the Department of 
the Treasury issued a countervailing 
duty order under section 303 of the 
Tariff Act of 1930 (19 U.S.C. 1303) on 
cotton yarn imported from Brazil (T.D. 
77-87, 42 FR 14089). On January 1, 1980, 
the Trade Agreements Act of 1979 (Pub. 
L. 96-39) became effective. That act 
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provided, in section 104{b), that “In the 
case of a countervailing duty order 
issued under section 303 of the Tariff 
Act of 1930 * * * which applies to 
merchandise which is the product of a 
country under the Agreement, and 
which is in effect on January 1, 

1980 * * *, the Commission, upon the 
request of the government of such a 
country * * *, submitted within 3 years 
after the effective date of title VII of the 
Tariff Act of 1930 (January 1, 1980) 

shall * * * commence an investigatioin 
to determine whether an industry in the 
United States would be materially 
injured, or would be threatened with 
material injury, or the establishment of 
an industry in the United States would 
be materially retarded, by reason of 
imports of the merchandise covered by 
the countervailing duty order if the order 
were to be revoked.” On july 17, 1981, 
the Commission received such a request 
from the Government of Brazil. 
Participation in the Investigation 

Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.11), 
not later than 21 days after the 
publication of this notice in the Federal 
Register. Any entry of appearance filed 
after this date will be referred to the 
Chairman, who shall determine whether 
to accept the late entry for good cause 
shown by the person desiring to file the 
entry. 

Upon the expiration of the period for 
filing entries of appearance, the 
Secretary shall prepare a service list 
containing the names and addresses of 
all persens, or their representatives, 
who are parties to the investigation 
pursuant to § 201.11(d) of the 
Commission's rules (19 CFR 201.11{d)). 
Each document filed by a party to this 
investigation must be served on ail other 
parties to the investigation (as identified 
by the service list), and a certificate of 
service must accompany the document. 
The Secretary will not accept a 
document for filing without a certificate 
of service (19 CFR 201.16{c), as amended 
by 47 FR 33682, Aug. 4, 1982). 


Staff Report 


A public version of the staff report 
containing preliminary findings of fact in 
this investigation will be placed in the 
public record on March 20, 1984, 
pursuant to § 207.21 of the Commission's 
rules (19 CFR 207.21). 
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The Commission will hold a hearing in 
connection with this investigation 
beginning at 11:00 a.m., on April 6, 1984, 
at the U.S. International Trade 
Commission Building, 701 E Street NW., 
Washington, D.C. Requests to appear at 
the hearing should be filed in writing 
with the Secretary to the Commission 
not later than the close of business (5:15 
p.m.) on March 23, 1984. All persons 
desiring to appear at the hearing and 
make oral presentations should file 
prehearing briefs and attend a 
prehearing conference to be held at 
10:00 a.m. on March 28, 1984, in room 117 
of the U.S. International Trade 
Commission Building. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23, as 
amended by 47 FR 33682, Aug. 4, 1982). 
This rule requires that testimony be 
limited to a nonconfidentia! summary 
and analysis of material contained in 
prehearing briefs and to information not 
available at the time the prehearing 
brief was submitted. All legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing should be included in prehearing 
briefs in accordance with § 207.22 (19 
CFR 207.22, as amended by 47 FR 33682, 
Aug. 4, 1982), and must be submitted not 
later than the close of business on 
March 30, 1984. Posthearing briefs must 
conform with the provisions of § 207.24 
(19 CFR 207.24) and must be submitted 
not later than the close of business on 
April 13, 1984. 


Written Submissions 


As mentioned, parties to this 
investigation may file prehearing and 
posthearing briefs by the dates shown 
above. In addition, any person who has 
not entered an appearance as a party to 
the investigation may submit a written 
statement of information pertinent to the 
subject of the investigation on or before 
April 13, 1984. A signed original and 
fourteen (14) true copies of each 
submission must be filed with the 
Secretary to the Commission in 
accordance with § 201.8 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for 
confidential business data will be 
available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any business information for which 
confidential treatment is desired shall 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 


submissions and requests for 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6). 

For further information concerning the 
conduct of the investigation, hearing 
procedures, and rules of general 
application, consult the Commission's 
Rules of Practice and Procedure, part 
207, subparts A, C, and D (19 CFR Part 
207, as amended by 47 FR 33682, Aug. 4, 
1982) and part 201, subparts A through E 
(19 CFR Part 201, as amended by 47 FR 
33682, Aug. 4, 1982). 

This notice is published pursuant to 
§ 207.30 of the Commission's rules (19 
CFR 207.30). 


Issued: January 20, 1984. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 84-2034 Filed 1-24-84; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-160] 


Certain Composite Diamond Coated 
Textile Machinery Components; Notice 
to All Parties 


Notice is hereby given that the 
prehearing conference will commence at 
9:00 a.m. on March 12, 1984, at the 
Waterfront Center, Room 201, 1010 
Wisconsin Avenue, NW., Washington, 
D.C. 20007, and the hearing will 
commence immediately thereafter. 

The Secretary shall publish this notice 
in the Federal Register. 


Issued: January 13, 1984. 
Janet D. Saxon, 
Administrative Law Judge. 

[FR Doc. 64-2031 Filed 1-24-84; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 731-TA-136 (Final)] 


Cyanuric Acid and Its Chiorinated 
Derivatives From Japan 


AGENCY: United States International 
Trade Commission. 

ACTION: Dates for certain actions in 
connection with the subject 
investigation are changed as follows: a 
nonconfidential version of the 
Commission's staff report containing 
preliminary findings of fact will be 
releasd on February 28, 1984, instead of 
March 2, 1984; prehearing briefs from 
parties to the investigation will be due 
on March 9, 1984, instead of March 12, 
1984; and the hearing will be held on 
March 14, 1984, instead of March 15, 
1984. Information concerning 
participation in the hearing and the 
filing of prehearing briefs is contained in 


the Commission's notice of investigation 
(48 FR 57386, December 29, 1983). 


EFFECTIVE DATE: January 19, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Stephen Vastagh (202-523-0283), Office 
of Investigations, U.S. International 
Trade Commission, Washington, D.C. 
20436. 


Issued: January 20, 1984. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
{FR Doc. 84-2035 Filed 1-24-84; 8:45 am} 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-156] 


Certain Minutiae-Based Automated 
Fingerprint identification Systems; 
Commission Decision Not To Review 
initial Determination Granting Motion 
To Terminate Investigation; Vacation 
of Initial Determination on Issues 
Relating to Temporary Relief 


AGENCY: U.S. International Trade 
Commission. 

ACTION: Notice is hereby given that the 
Commission has determined not to 
review the presiding officer’s initial 
determination (ID) granting the motion 
to terminate the above-captioned 
investigation. As a result, that ID has 
become the determination of the 
Commission, and the investigation is 
terminated with prejudice. 

In light of the Commission's decision 
regarding termination of the 
investigation, the Commission has 
vacated an earlier ID on issues relating 
to temporary relief. 








Authority: The authority for the 
Commission's action is contained in section 
337 of the Tariff Act of 1930 (19 U.S.C. 1337) 
and in § 210.53(h) of the Commission's Rules 
of Practice and Procedure (47 FR 25134 (June 
10, 1982), as amended by 48 FR 20225 (May 5, 
1983) and 48 FR 21115 (May 11, 1983)); to be 
codified at 19 CFR 210.53(h). 


SUPPLEMENTARY INFORMATION: 
Investigation No. 337-TA-156 was 
conducted to determine whether there is 
a violation of section 337 of the Tariff 
Act of 1930 (19 U.S.C. 1337) in the 
importation or sale of certain automated 
fingerprint identification systems which 
allegedly infringe claims of U.S. Letters 
Patent Nos. 4,074,154 and 4,135,147. The 
investigation was instituted on the basis 
of a complaint filed by De La Rue 
Printrak, Inc. See 48 FR 35184 (Aug. 3, 
1983). ; 

In response to complainant's motion 
for temporary relief, the presiding officer 
on December 5, 1983, issued an ID that 
there is no reason to believe that there is 
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a violation of section 337 in the 
importation or sale of the accused 
automated fingerprint identification 
systems. 

On December 12, 1983, complainant 
filed a notice withdrawing the complaint 
with prejudice and, on December 13, 
1983, filed a motion to terminate the 
investigation. Under § 210.53(h) of the 
Commission's rules, the presiding 
officer's temporary relief ID would have 
become the determination of the 
Commission at close of business on 
January 4, 1984, unless the Commission 
ordered review of the temporary relief 
ID or the deadline for deciding whether 
to review the ID was changed by 
Commission order. On the basis of 
complainant's actions, the Commission 
delayed its decision on whether to 
review the temporary relief ID, pending 
a ruling on the termination of the 
investigation. See 48 FR 57383 (Dec. 29, 
1983). 

The motion to terminate the 
investigation was not opposed by the 
respondents or the Commission 
investigative attorney. On December 16, 
1983, the presiding officer issued an ID 
granting the motion. The Commission 
determined not to review that ID, and it 
has become the determination of the 
Commission. 

In light of the complainant's 
withdrawal of its complaint and the 
decision to terminate the investigation, 
the Commission decided to vacate the 
temporary relief ID for mootness. 

Copies of the public version of the 

termination ID, the Commission Action 
and Order vacating the temporary relief 
ID and all other documents on the public 
record of this investigation are available 
for inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, Docket Section, 
U.S. International Trade Commission, 
701 E Street NW., Room 156, 
Washington, D.C. 20436, telephone 202- 
523-0471. 
FOR FURTHER INFORMATION CONTACT: 
P. N. Smithey, Esq., Office of the 
General Counsel, United States 
International Trade Commission, 
telephone 202-523-0350. 

Issued: January 16, 1984. 

By order of the Commission. 
Kenneth R. Mason, 

Secretary. 
[FR Doc. 64-2028 Filed 1-24-84; 8:45 am} 
BILLING CODE 7020-02-M 


[Investigation No. 104-TAA-22] 


Bottled Green Olives From Spain 


AGENCY: United States International 
Trade Commission. 


ACTION: Institution of a countervailing 
duty investigation and scheduling of a 
hearing to be held in connection with 
the investigation. 

EFFECTIVE DATE: January 19, 1984. 
SUMMARY: Pursuant to section 104({b)(2) 
of the Trade Agreements Act of 1979 (19 
U.S.C. 1671 note}, the U.S. International 
Trade Commission is instituting this 
countervailing duty investigation to 
determine whether an industry in the 
United States would be materially 
injured, or would be threatened with 
material injury, or the establishment of 
an industry in the United States would 
be materially retarded, by reason of 
imports of bottled green olives from 
Spain which are covered by an 
outstanding countervailing duty order if 
that order were to be revoked. The 
investigation covers imports of bottled 
green olives as provided for in items 
148.44, 148.48, and 148.50 of the Tariff 
Schedules of the United States. 

FOR FURTHER INFORMATION CONTACT: 
David Coombs, Office of Investigations, 
U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 
20436; telephone 202-523-1376. 
SUPPLEMENTARY INFORMATION: 


Background 


On September 12, 1974, the 
Department of the Treasury issued a 
countervailing duty order under section 
303 of the Tariff Act of 1930 (19 U.S.C. 
1303) on the subject bottled green olives 
imported from Spain (T.D. 74-234, 39 FR 
32904). On January 1, 1980, the Trade 
Agreements Act of 1979 (Pub. L. 96-39) 
became effective. That act provided in 
section 104{b), that “In the case of a 
countervailing duty order issued under 
section 303 of the Tariff Act of 1930 * * * 
which applies to merchandise which is 
the product of a country under the 
Agreement, and which is in effect on 
January 1, 1980 * * *, the Commission, 
upon the request of the government of 
such a country * * *, submitted within 3 
years after the effective date of title VI 
of the Tariff Act of 1930 (January 1, 1980) 
shall * * * commence an investigation to 
determine whether an industry in the 
United States would be materially 
injured, or would be threatened with 
material injury, or the establishment of 
an industry in the United States would 
be materially retarded, by reason of 
imports of the merchandise covered by 
the countervailing duty order if the order 
were to be revoked.” On April 23, 1982, 
the Commission received such a request 
from the Government of Spain. 


Participation in the Investigation 
Persons wishing to participate in this 
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investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 

§ 201.11 of the Commission’s Ruies of 
Practice and Procedure (19 CFR 201.11), 
not later than 21 days after the 
publication of this notice in the Federal 
Register. Any entry of appearance filed 
after this date will be referred to the 
Chairman, who shail determine whether 
to accept the late entry for good cause 
shown by the person desiring to file the 
entry. 

Upon the expiration of the period for 
filing entries of appearance, the 
Secretary shall prepare a service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to the investigation 
pursuant to § 201.11(d) of the 
Commission's rules (19 CFR 201.11{d)). 
Each document filed by a party to this 
investigation must be served on all other 
parties to the investigation (as identified 
by the service list), and a certificate of 
service must accompany the document. 
The Secretary will not accept a 
document for filing without a certificate 
of service (19 CFR 201.16{c), as amended 
by 47 FR 33682, Aug. 4, 1982). 


Staff Report 


A public version of the staff report 
containing preliminary findings of fact in 
this investigation will be placed in the 
public record on March 23, 1984, 
pursuant to § 207.21 of the Commission's 
rules (19 CFR 207.21). 


Hearing 


The Commission will hold a hearing in 
connection with this investigation 
beginning at 10:00 a.m., on April 9, 1984, 
at the U.S. International Trade 
Commission Building, 701 E Street NW., 
Washington, D.C. Requests to appear at 
the hearing should be filed in writing 
with the Secretary to the Commission 
not later the close of business (5:15 p.m.) 
on March 23, 1984. All persons desiring 
to appear at the hearing and make oral 
presentations should file prehearing 
briefs and attend a prehearing 
conference to be held at 10:00 a.m. on 
March 30, 1984, in room 117 of the U.S. 
International Trade Commission 
Building. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23, as 
amended by 47 FR 33682, Aug. 4, 1982). 
This rule requires that testimony be 
limited to a nonconfidential summary 
and analysis of material contained in 
prehearing briefs and to information not 
available at the time the prehearing 
brief was submitted. All legal 
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arguments, economic analyses, and 
factual materials relevant to the public 
hearing should be included in prehearing 
briefs in accordance with § 207.22 (19 
CFR 207.22, as amended by 47 FR 33682, 
Aug. 4, 1982), and must be submitted not 
later than the close of business on April 
4, 1984. Posthearing briefs must conform 
with the provisions of § 207.24 (19 CFR 
207.24) and must be submitted not later 
than the close of business on April 17, 
1984. 


Written Submissions 


As mentioned, parties to this 
investigation may file prehearing and 
posthearing briefs by the dates shown 
above. In addition, any person who has 
not entered an appearance as a party to 
the investigation may submit a written 
statement of information pertinent to the 
subject of the investigation on or before 
April 17, 1984. A signed original and 
fourteen (14) true copies of each 
submission must be filed with the 
Secretary to the Commission in 
accordance with § 201.8 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for 
confidential business data will be 
available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any business information for which 
confidential treatment is desired shall 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6). 

For further information concerning the 
conduct of the investigation, hearing 
procedures, and rules of general 
application, consult the Commission's 
Rules of Practice and Procedure, Part 
207, Subparts A, C, and D (19 CFR Part 
207, as amended by 47 FR 33682, Aug. 4, 
1982) and Part 201, Subparts A through E 
(19 CFR Part 201, as amended by 47 FR 
33682, Aug. 4, 1982). 

This notice is published pursuant to 
§ 207.30 of the Commission's rules (19 
CFR 207.30). 


Issued: January 20, 1984- 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 


[FR Doc. 84-2036 Filed 1-24-04; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 731-TA-125 (Final) ] 


Potassium Permanganate From the 
People’s Republic of China; 
Determination 


On the basis of the record ! developed 
in the subject investigation, the 
Commission unanimously determines, 
pursuant to section 735(b)(1) of the 
Tariff Act of 1930 (19 U.S.C. 1673(b)(1)), 
that an industry in the United States is 
materially injured 2 by reason of imports 
from the People’s Republic of China of 
potassium permanganate, provided for 
in item 420.28 of the Tariff Schedules of 
the United States, which have been 
found by the Department of Commerce 
to be sold in the United States at less 
than fair value (LTFV). 

The Commission also unanimously 
determines, pursuant to section 
735(b)(4)(A) of the act (19 U.S.C. 
1673(b)(4)(A)), that the material injury is 
by reason of massive imports of 
potassium permanganate from China 
over a relatively short period to an 
extent that it is necessary that the duty 
provided for in section 731 of the act be 
imposed retroactively on those imports 
in order to prevent such injury from 
recurring. 


Background 


The Commission instituted this 
investigation effective August 9, 1983, 
following a preliminary determination 
by the Department of Commerce that 
imports of potassium permangante from 
China are being sold in the United 
States at LTFV. 

Notice of the institution of the 
Commission's investigation and of a 
public hearings to be held in connection 
therewith was given by posting copies of 
the notice in the Office of the Secretary, 
U.S. International Trade Commission, 
Washington, D.C., and by publishing the 
notice in the Federal Register of August 
31, 1983 (43 FR 39519). The hearing was 
held in Washington, D.C., on December 
2, 1983, and all persons who requested 
the opportunity were permitted to 
appear in person or by counsel. 

The Commission transmitted its report 
on this investigation to the Secretary of 
Commerce on January 20, 1984. A public 
version of the Commission's report, 
Potassium Permangante from the 
People’s Republic of China 
{investigation No. 731-TA-125 (Final), 
USITC Publication 1480, 1984), contains 
the views of the Commission and 


1 The record is defined in § 207.2(i) of the 
Commission's Rules of Practice and Procedure (19 
CFR 207.2(i)). 

® Commissioner Sterm determines that an 
industry in the United States is materially injured, 
or threatened with material injury, by reason of the 
subject imports. 
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information developed during the 
investigation. 

Issued: January 20, 1984. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
{PR Doc. 64-2037 Filed 1-24-84; 8:45 am] 
BILLING CODE 7020-02-™ 


[Investigation No. 337-TA-168] 


Certain Combination Punch Press and 
Laser Assemblies and Components 
Thereof; Commission Decision Not To 
Review Initial Determination Amending 
Compiaint 


AGENCY: U.S. International Trade 
Commission. 

ACTION: The Commission has 
determined not to review an initial 
determination (I.D.) to amend the 
complaint and notice of investigation to 
add contributory patent infringement to 
the allegations of the complaint and to 
the scope of the investigation. 


Authority: 19 U.S.C. 1337, 47 FR 25134, June 
10, 1982, and 48 FR 20225, May 5, 1983 (to be 
codified at 19 CFR 210.53 (c) and (h)). 


SUPPLEMENTARY INFORMATION: The 
Commission has received neither a 
petition for review of the I.D. nor 
comments from the public or other 
Government agencies. 
FOR FURTHER INFORMATION CONTACT: 
Jane Albrecht, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
1627. 

Issued: January 19, 1984. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
{FR Doc. 64-2032 Filed 1-24-84; 8:45 am) 
BILLING CODE 7020-02-M 


{investigation No. 337-TA-145] 


Certain Rotary Wheel Printers; 
Commission Decision Not To Review 
initial Determination Terminating 
Respondent 


AGENCY: U.S. International Trade 
Commission. 


ACTION: Notice is hereby given that the 
Commission has determined not to 
review an initial determination (I.D.) to 
terminate this investigation as to 
respondent Silver Seiko Ltd. on the 
basis of a settlement agreement. 


Authority: 19 U.S.C. 1337, 47 FR 25134 (June 
10, 1982), and 48 FR 20225 (May 5, 1983) (to be 
codified at 19 CFR 210.53 (c) and (h)). 
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SUPPLEMENTARY INFORMATION: Notice of 
the LD. was published in the Federal 
Register of December 29, 1983, 48 FR 
57384. No petitions fer review or agency 
or public comments were received. 

FOR FURTHER INFORMATION CONTACT: 
Jane Albrecht, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-523- 
1693. 


Issued: January 20, 1984. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
{FR Doc. 64-2038 Filed 1-24-84; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 731-TA-164 
(Pretiminary)] 


Stainless Steel Sheet and Strip From 
Spain 


AGENCY: United States International 
rade Commission. 


ACTION: Institution of a preliminary 
antidumping investigation and 
scheduling of a conference to be held in 
connection with the investigation. 


EFFECTIVE DATE: January 13, 19384. 


SUMMARY: The United States 
International Trade Commission hereby 
gives notice of the institution of a 
preliminary antidumping investigation 
under section 733(a) of the Tariff Act of 
1930 (19 U.S.C. 1673b{a)) to determine 
whether there is a reasonable indication 
that an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Spain of stainless steel 
sheet and strip, provided for in items 
607.76, 607.90, 608.43, and 608.57 of the 
‘Tariff Schedules of the United States, 
which are alleged to be sold in the 
United States at less than fair value. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Lawrence Rausch, Office of 
Investigations, U.S. International Trade 
Comission, 701 E St. NW., 
Washington, D.C. 20436, telephone 202- 
523-0286. 

SUPPLEMENTARY INFORMATION: 


Background 


This investigation is being instituted 
in response to a petition filed on January 
13, 1984, by counsel on behalf of 
members of the Specialty Steel Industry 
of the United States, and the United 
Steelworkers of America. The 
Commission must make its 
determination in this investigation 
within 45 days after the date of the filing 


of the petition, or by February 27, 1984 
(19 CFR 207.17). 
Participation 

Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
tc the Commission, as provided for in 
section 201.11 of the Commission's Rules 
of Practice and Procedure (19 CFR 
201.11), not later than seven (7) days 
after the publication of this nctice in the 
Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who shall 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the notice. 


Service of Documents 


The Secretary will compile a service 
list from the entries of appearance filed 
in this investigation. Any party 
submitting a document in connection 
with the investigations shall, in addition 
to complying with § 201.8 of the 
Commission's rules (19 CFR 201.8), serve 
a copy of each such document on all 
other parties to the investigation. Such 
service shall conform with the 
requirements set forth in § 201.16(b) of 
the rules (19 CFR 201.16(b), as amended 
by 47 FR 33682, Aug. 4, 1982). 

in addition to the foregoing, each 
document filed with the Commission in 
the course of this investigation must 
include a certificate of service setting 
forth the manner and date of such 
service. This certificate will be deemed 
proof of service of the document. 
Documents not accompanied by a 
certificate of service will not be 
accepted by the Secretary. 


Written Submissions 


Any person may submit to the 
Commission on or before February 8, 
1984, a written statement of information 
pertinent to the subject matter of this 
investigation (19 CFR 207.15). A signed 
original and fourteen (14) copies of such 
statements must be submitted (18 CFR 
201.8). 

Any business information which a 
submitter desires the Commission to 
treat as confidential shall be submitted 
separately, and each sheet must be 
clearly marked at the top “Confidential 
Business Data.” Confidential 
submissions must conform with the 
requirements of § 201.6 of the 
Commission's rules {19 CFR 201.8). All 
written submissions, except for 
confidential business data, will be 
available for public inspection. 


Conference 


The Director of Operations of the 
Commission has scheduled a conference 
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in conection with these investigations 
for 9:30 a.m. on February 6, 1984, at the 
U.S. International Trade Commission 
Building, 701 E Street NW., Washington, 
D.C. Parties wishing to participate in the 
conference should contact the staff 
investigator, Mr. Lawrence Rausch (202- 
523-0286), not later than the close of 
business (5:15 p.m.) on February 3, 1984, 
to arrange for their appearance. Parties 
in support of the imposition of 
antidumping duties in this investigation 
and parties in opposition to the 
imposition of such duties wil! each be 
collectively allocated one hour within 
which to make an oral presentation at 
the conference. 

Public Inspection 

A copy of the petition and all written 
submissions, except for confidential 
business data, will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 701 E 
Street, NW., Washington, D.C. 

For further information concerning the 
conduct of this investigation and rules of 
general application, consult the 
Commission’s Rules of Practice and 
Procedure, part 207, Subparts A and B 
(19 CFR Part 207, as amended by 47 FR 
33682, Aug. 4, 1982), and Part 201, 
Subparts A through E (19 CFR Part 201, 
as amended by 47 FR 33682, Aug. 4, 
1982). Further information concerning 
the conduct of the conference will be 
provided by Mr. Rausch. 

This notice is published pursuant to 
§ 207.12 of the Commission’s rules (19 
CFR 207.12). 

Issued: January 20, 1984. 

Kenneth R. Mason, 

Secretary. 

{FR Doc. 84-2033 Filed 1-24-84; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


iFinance Docket No. 30368] 


Delaware Otsego Corp.; Exemption; 
issuance of Note 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of exemption. 


summany: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C. 11301 the issuance of a note by 
Delaware Otsego Corporation (DO), in 
the principal amount of $700,000 to the 
New Jersey Economic Development 
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Authority, or the guaranty by DO of the 
payment on that note if issued by a 
subsidiary of DO. 

DATES: This exemption will be effective 

on January 19, 1984. Petitions to reopen 

must be filed by February 14, 1984. 

ADDRESSES: Send pleadings referring to 

Finance Docket No. 30368 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner's representative: Lawrence 
C. Malski, One Railroad Avenue, 
Cooperstown, NY 13326 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision write to T.S. 

InfoSystems, Inc., Room 2227, Interstate 

Commerce Commission, Washington, 

DC 20423, or call 289-4357 (DC 

Metropolitan area) or toll free (800) 424— 

5403. 

Decided: January 19, 1984. 

By the Commission, Chairman Taylor, Vice 
Chairman Andre, Commissioners Sterrett and 
Gradison. 

James H. Bayne, 

Acting Secretary. 

{FR Doc. 64-1977 Filed 1-24-84; 8:45 am] 

BILLING CODE 7035-01-M 


[Finanee Docket Nos. 30389, 30390 and 
30391] 


Seaboard System Railroad, Inc., et al., 
Trackage Rights; Exemptions 


AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of temporary 
exemptions. 


SUMMARY: The Interstate Commerce 
Commission temporarily. exempts, 
pursuant to 49 U.S.C. 10505, Interstate 
Railroad Company (Interstate), Norfolk 
and Western Railway Company (N&W), 
Seaboard System Railroad, Inc. (SSR) 
and Southern Railway Company 
(Southern) from the requirement of prior 
approval under 49 U.S.C. 11343-45 in 
connection with proposals for (1) 
overhead trackage rights operations by 
N&W, Southern, and Interstate, over 
SSR’s line between St. Paul, VA and 
Frisco, TN, (2) overhead trackage rights 
operations by SSR over Southern’s line 
between Appalacia, VA, and Frisco; and 
(3) trackage rights operations by (a) 
Southern and Interstate over N&W’'s line 
between Norton and Carbo, VA; (b) 
N&W over Interstate or Southern 
between Norton and Appalacia, VA; (c) 
Southern and N&W over Interstate 


between Miller Yard, VA and Norton; 
and (d) Interstate and N&W over 
Southern between Appadlacia, Big Stone 
Gap, VA, Frisco and Bulls Gap, TN, 
subject to conditions for the protection 
of employees described in Norfolk and 
Western Ry. Co.—Trackage Rights— 
BN, 354 I.C.C. 605 (1978), as modified by 
Mendocino Coast Ry., Inc-Lease and 
Operate, 360 1.C.C. 653 (1980). 

DATES: This exemption is effective on 
January 20, 1984, and remains effective 
until revoked or until the Commission 
rules on permanent applications or 
petitions for exemption under 49 U.S.C. 
11343—45 or 49 U.S.C. 10505, 
respectively. Petitions to reopen shall be 
filed by February 9, 1984. 

ADDRESSES: Send pleadings referring to 
Finance Docket Nos. 30389, 30390 and 
30391 to: 

(1) Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioners’ representatives: 

(a) Wandaleen Poynter, Seaboard 
System Railroad, Inc., 500 Water Street, 
Jacksonville, FL 32202. 

(b) Nancy S. Fleischman, Norfolk 
Southern Corporation, P.O. Box 1808, 
Washington, DC 20013. 

FOR FURTHER INFORMATION CONTACT: 
Louis E. Gitomer (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to: T.S. 
InfoSystems, Inc., Interstate Commerce 
Commission, Room 2227, Washington, 
DC 20423, or call toll free (800) 424-5403, 
or 289-4357 (DC Metropolitan area). 


Decided: January 20, 1984. 

By the Commission, Chairman Taylor, Vice 
Chairman Andre, Commissioners Sterrett and 
Gradison. 

James H. Bayne, 

Acting Secretary. 

[FR Doc. 84-2193 Filed 1-24-84; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 
Bureau of Prisons 


Advisory Corrections Council; Meeting 


Notice is hereby given that the 
Advisory Corrections Council in 
accordance with section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 86 Stat. 770) will meet on 
February 17, 1984, at the Metropolitan 
Correctional Center, San Diego, 
California. 

The purpose of the meeting is to 
discuss a number of major correctional 
issues including implementation of 
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Pretrial Services Act and the Youth 
Corrections Act, and a White Paper on 
Corrections. 


Signed at Washington, D.C., this 13th day 
of January 1984. 
Norman A. Carlson, 
Director, Bureau of Prisons. 
[FR Doc. 84-2059 Filed 1-24-84; 8:45 am] 
BILLING CODE 4410-05-M 


NATIONAL SCIENCE FOUNDATION 


Subcommittee for Electrical, 
Computer, and Systems Engineering; 
Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
the National Science Foundation 
announces the following meeting: 


Name: Subcommittee for Electrical, 
Computer, and Systems Engineering of the 
Advisory Committee for Engineering. 

Date: February 8-9, 1984. 

Time: 8:45 to 5:00 on February 8; 8:30 to 3:00 
on February 9, 1984. 

Place: Room 540, National Science 
Foundation, 1800 G St. NW., Washington, 


Type of Meeting—Part Open—Open— 
8:45—2, 2/8, & 8:30 to 3 on 2/9. Closed—2-5, 
2/8. 

Contact person: Dr. Thelma Estrin, Division 
Director, Division of Electrical, Computer, 
and Systems Engineering, Rm. 1151, National 
Science Foundation, Washington, D.C. 20550, 
telephone: 202-357-9618. 

Purpose of subcommittee: To provide 
oversight of program; to discuss research 
trends and opportunities; and to advise on 
priorities in resource management. 

Agenda: February 8 (8:45-2:00); February 9 
(8:30-3:00)—Open. 

—Presentations by the individual ECSE 
Program Directors. 

Management of Resources; Issues and 
Priorities; Trends and Opportunities in 
Electrical Engineering Research; and the 
NSF Mission Statement and ECSE. 
February 8 (2:00-5:00)—Closed. 
Subcommittee review of the Electrical, 

Computer, and Systems Engineering Program, 

including examination of proposal jackets, 

reviewer comments, and other privileged 
material. 

Reason for closing: The session will! deal 
with a review of grants and declinations in 
which the Subcommittee will review 
materials containing the names of applicant 
institutions and principal investigators and 
privileged information contained in declined 
proposals. This meeting will also include a 
review of peer review documentation 
pertaining to applicants. Any non-exempt 
materials that may be discussed during this 
meeting (proposals that have been awarded) 
will be inextricably interwined with the 
discussion of exempt material and no further 
separation in practical. These matters are 
within exemptions 4 and 6 of 5 U.S.C. 552b{c), 
Government in the Sunshine Act. 
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Authority to close: This determination was 
made by the Committee Management Officer 
pursuant to provisions of Section 10(d) of 
Pub. L. 92463. The Committee Management 
Officer was delegated the authority to make 
such determinations by the Director, NSF, on 
July 6, 1979. 

Reason for late notice: Difficulty in getting 
committee members scheduled to meet. 


Dated: January 20, 1984. 


M. Rebecca Winkler, 
Committee Management Coordinator. 


(FR Doc. 84-2003 Filed 1-24-84; 8:45 am] 
BILLING CODE 7555-01-M 


Subpanel on Developmental Biology; 
Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. 92-463, the National Science 
Foundatior announces the following 
meeting: 


Name: Subpanel on Developmental! Biology 
ol the Advisory Committee for Physiology. 
Cellular and Molecular Biology. 

Date and time: February 9, 10, 11, 1983, 
starting at 9:00 A.M., to 5:00 P.M. 

Place: Room 338, Nationa! Science 
Foundation, 1800 G Street, NW.. Washington 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Clifton A. Poodry. 
Program Director, Developmental Biology 
Program, Room 332-H, National Science 
Foundation, Washington, D.C.. 20550, 
telephone 202/357-7989. 

Purpose of subpanel: To provide advice 
and recommendations concerning support of 
research in developmental biology. 

Agenda: To review and evaluate research 
proposals as part of the selection process for 
awards. 

Reason for closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including technical 
information; financial data, such as salaries, 
and persona! information concerning 
individuals individuals associated with the 
proposals. These matters are within 
exemptions (4) and (6) of U.S.C. 552(c), 
Government in the Sunshine Act. 

Authority: This determination was made by 
the Committee Management Officer pursuant 
to provisions of Section 10(d) of Pub. L. 92- 
463. The Committee Management Officer was 
delegated the authority to make 
determinations by the Director, NSF July 6, 
1979. 

M. Rebecca Winkler, 

Committee Management Coordinator. 
January 20, 1984. 

[FR Doc. 84-2000 Filed 1-24-84; 8:45 am] 

BILLING CODE 7555-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Regulatory Guide; Issuance and 
Availability 


The Nuclear Regulatory Commission 
has issued a revision to a guide in its 
Regulatory Guide Series. This series has 
been developed to describe and make 
available to the public methods 
acceptable to the NRC staff of 
implementing specific parts of the 
Commission's regulations and, in some 
cases, to delineate techniques used by 
the staff in evaluating specific problems 
or postulated accidents and to provide 
guidance to applicants concerning 
certain of the information needed by 
staff in its review of applications for 
permits and licenses. 

Regulatory Guide 5.21, Revision 1. 
“Nondestructive Uraniym-235 
Enrichment Assay by Gamma Ray 
Spectrometry,” describes conditions and 
procedures that are acceptable to the 
NRC staff for using gamma ray 
spectrometry to measure uranium-235 
enrichment for material accountability. 

Comments and suggestions in 
connection with (1) items for inclusion 
in guides currently being developed or 
(2) improvements in all published guides 
ar encouraged at any time. Comments 
should be sent to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Service 
Branch. 

Regulatory guides are available for 
inspection at the Commission's Public 
Document Room. 1717 H Street NW.., 
Washington, D.C. Copies of active 
guides may be purchased at the current 
Government Printing Office price. A 
subscription service for future guides in 
specific division is available through the 
Government Printing Office. Information 
on the subscription service and current 
prices may be obtained by writing to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Publications Sales Manager. 


(5 U.S.C. 552{a)) 

Dated at Silver Spring. Maryland this 18th 
day of January 1984. 

For the Nuclear Regulatory Commission. 
Robert B. Minogue, 
Director, Office of Nucleer Regulatory 
Research. 
{FR Doc. 64-2049 Filed 1-24-84; 8:45 ara] 
BILLING CODE 7590-01-¥ 


OFFICE OF PERSONNEL 
MANAGEMENT 


Excepted Service; Positions Placed or 
Revoked Under Schedules A, B, and C 


AGENCY: Office of Personnel 
Management. 


ACTION: Notice. 


SUMMARY: This gives notice of positions 
placed or revoked under Schedules A, B, 
and C in the excepted service, as 
required by Civil Service Rule VI. 
Exceptions from the Competitive 
Service. 


FOR FURTHER INFORMATION CONTACT: 
William Bohling, 202-632-6000. 
SUPPLEMENTARY INFORMATION: The 
Office of Personnel Management 
published its last monthly notice 
updating appointing authorities 
established or revoked under the 
Excepted Service provisions of 5 CFR 
Part 213 on December 27, 1983 (48 FR 
57040). Individual authorities 
established or revoked under Schedules 
A, B, or C between December 1, 1983 
and December 31, 1983 appear in a 
listing below. Future notices will be 
published on the fourth Tuesday of each 
month, or as soon as possible thereafter. 
A consolidated listing of all authorities 
will be published as of June 30 of each 
year. 


Schedules A and B 

No Schedule A or B exceptions were 
established or revoked during the month 
of December. 


Schedule C 


The following exceptions are 
established: 


Department of Agriculture 


One Staff Assistant to the Assistant 
Secretary for Administration. Effective 
December 1, 1983. 

One Confidential Assistant to the 
Assistant Secretary for Food and 
Consumer Services. Effective December 
9, 1983. 

One Confidential Assistant to the 
Chief, Soil Conservation Service. 
Effective December 12, 1983. 

One Confidential Assistant to the 
Secretary of Agriculture. Effective 
December 23, 1983. 

One Secretary (Typing) to the 
Secretary of Agriculture. Effective 
December 23, 1983. 

One Confidential Assistant to the 
Assistant Secretary for Governmental 
and Public Affairs. Effective December 
30, 1983. 

One Confidential Assistant to the 
Administrator, Farmers Home 
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Administration. Effective December 30, 
1983. 

One Confidential Assistant to the 
Assistant Secretary for Governmental 
and Public Affairs. Effective December 
30, 1983. 


Department of the Army 


One Secretary (Stenography) to the 
Assi8tant Secretary of the Army 
(Manpower and Reserve Affairs). 
Effective December 15, 1983. 


Department of Commerce 


One Confidential Assistant to the 
Special Assistant to the Secretary, 
Office of the Secretary. Effective 
December 7, 1983. 

One Confidential Assistant to the 
Assistant Secretary for Trade 
Development, International Trade 
Administration. Effective December 15, 
1983. 

One Private Secretary and 
Confidential Assistant to the 
Administrator, National Oceanic and 
Atmospheric Administration. Effective 
December 19, 1983. 

One Confidential Assistant to the 
Deputy Under Secretary for 
International Trade, International Trade 
Administration. Effective December 19, 
1983. 

One Deputy Director, Office of 


Business Liaison. Effective December 19, 


1983. 

One Confidential Assistant to the 
Deputy Assistant Secretary for Trade 
Development, International Trade 
Administration. Effective December 19, 
1983. 

One Deputy Director, Office of Ocean 
and Coastal Resource Management, 
National Oceanic and Atmospheric 
Administration. Effective December 23, 
1983. 

One Confidential Assistant to the 
Deputy Assistant Secretary for 
International Economic Policy. Effective 
December 30, 1983. 

One Private Secretary to the Under 
Secretary of Commerce for Travel. 
Effective December 30, 1983. 


Department of Defense 


One Special Assistant to the Deputy 
Under Secretary of Defense for 
Research and Engineering (Tactical 
Warfare Programs). Effective December 
9, 1983. 

One Private Secretary to the Principal 
Deputy Assistant Secretary (Manpower, 
Reserve Affairs and Logistics). Effective 
December 21, 1983. 


Department of Education 


One Executive Assistant to the 
Assistant Secretary for Educational 


Research and Improvement. Effective 
December 2, 1983. 

One Confidential Assistant to the 
Assistant Secretary for Legislation and 
Public Affairs. Effective December 2, 
1983. 

One Confidential Assistant to the 
Assistant Secretary for Legislation and 
Public Affairs. Effective December 6, 
1983. 

One Special Assistant to the Deputy 
Under Secretary for Intergovernmental 
and Interagency Affairs. Effective 
December 6, 1983. 


Department of Energy 


One Staff Assistant to the Assistant 
Secretary for Congressional, 
Intergovernmental and Public Affairs. 
Effective December 5, 1983. 

One Deputy Director, Office of Policy 
and Management. Effective December 6, 
1983. 

One Staff Assistant to the Special 
Assistant to the Secretary for Outreach 
Programs, Office of the Secretary. 
Effective December 6, 1983. 

One Director, Office of Consumer 
Affairs. Effective December 7, 1983. 

One Special Assistant to the 
Chairman-Senior Legal, Federal Energy 
Regulatory Commission. Effective 
December 12, 1983. 

One Staff Assistant to the Assistant 
Secretary, Environmental Protection, 
Safety and Emergency Preparedness. 
Effective December 12, 1983. 

One Staff Assistant to the Special 
Assistant to the Secretary for Outreach 
Programs. Effective December 12, 1983. 


Department of Health and Human 
Services 


One Special Assistant to the Assistant 
Secretary for Public Affairs, Office of 
the Secretary. Effective December 19, 
1983. 


Department of Housing and Urban 
Development 


One Staff Assistant to the Regional 
Administrator-Regional Housing 
Commissioner in Chicago, Illinois, 
Office of the Regional Administrator. 
Effective December 1, 1983. 

One Special Assistant to the General 
Deputy Assistant Secretary, Office of 
Public Affairs. Effective December 6, 
1983. 

One Special Assistant to the Under 
Secretary, Office of the Under Secretary. 
Effective December 6, 1983. 

One Special Assistant to the Regional 
Administrator-Regional Housing 
Commissioner in Atlanta, Georgia, 
Office of the Regional Commissioner. 
Effective December 9, 1983. 

One Confidential Assistant to the 
President, Solar Energy and Energy 
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Conservation Bank. Effective December 
9, 1983. 

One Special Assistant for 
Intergovernmental Relations to the 
Regional Administrator-Regional 
Housing Commissioner in Denver, 
Colorado, Office of the Regional 
Administrator. Effective December 9, 
1983. 

One Special Assistant to the Deputy 
Assistant Secretary for Public and 
Indian Housing. Effective December 12, 
1983. 

One Assistant for Congressional 
Relations to the Deputy Assistant 
Secretary for Congressional Relations. 
Effective December 12, 1983. 

One Special Assistant to the Assistant 
Secretary for Public and Indian Housing, 
Office of Public and Indian Housing. 
Effective December 15, 1983. 

One Special Assistant to the Regional 
Administrator-Regional Housing 
Commissioner in Denver, Colorado, 
Office of the Regional Administrator. 
Effective December 29, 1983. 


Department of the Interior 


One Special Assistant to the Assistant 
to the Secretary, Territorial and 
International Affairs. Effective 
December 1, 1983. 

One Special Assistant to the Assistant 
Secretary, Territorial and International 
Affairs. Effective December 1, 1983. 

One Special Assistant to the Assistant 
Secretary, Energy and Minerals. 
Effective December 29, 1983. 


Department of Justice 


One Special Assistant to the Attorney 
General, Offices, Boards and Divisions. 
Effective December 19, 1983. 

One Secretary (Stenography) to the 
Deputy Assistant Attorney General, 
Office of Justice Assistance, Research 
and Statistics. Effective December 21, 
1983. 


Department of Labor 


One Secretary (Typing) to the 
Regional Representative in Dallas, 
Texas. Effective December 21, 1983. 


Department of State 


One Deputy Assistant Secretary for 
Private Sector Initiatives, Bureau of 
International Organization Affairs. 
Effective December 15, 1983. 

One Secretary (Stenography) to the 
Ambassador-at-Large, Office of the 
Ambassador-at-Large/Special Envoy for 
Central America. Effective December 15, 
1983. 


Department of Transportation 
One Staff Assistant to the Assistant 


_ Secretary for Public Affairs, Office of 
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the Secretary. Effective December 7, 
1983. 

One Deputy Director, Office of 
Intergovernmental Affairs. Effective 
December 12, 1983. 

One Special Assistant to the Director, 
Executive Staff to the President's 
Commission of Drunk Driving. Effective 
December 15, 1983. 

One Special Assistant to the 
Administrator, Urban Mass 
Transportation Administration. Effective 
December 16, 1983. 

One Staff Assistant to the Assistant 
Secretary for Public Affairs, Office of 
the Secretary. Effective December 23, 
1983. 

One Staff Assistant to the Deputy 
Secretary, Office of the Secretary. 
Effective December 23, 1983. 

One Secretary (Typing) to the Deputy 
Secretary, Office of the Secretary. 
Effective December 23, 1983. 

One Secretary (Typing) to the Federal 
Railroad Administrator, Federal 
Railroad Administration. Effective 
December 23, 1983. 

One Intergovernmental Liaison 
Specialist to the Director, Office of 
Intergovernmental Affairs. Effective 
December 23, 1983. 

One Special Assistant to the 
Administrator, Saint Lawrence Seaway 
Development Corporation. Effective 
December 23, 1983. 

One Confidential Assistant to the 
Administrator, Saint Lawrence Seaway 
Development Corporation. Effective 
December 23, 1983. : 

One Supervisory Public Affairs 
Specialist to the Administrator, Federal 
Railroad Administration. Effective 
December 23, 1983. 

One Staff Assistant to the Assistant 
Secretary for Governmental Affairs, 
Office of the Secretary. Effective 
December 23, 1983. 

One Special Assistant to the Assistant 
Secretary for Governmenial Affairs, 
Office of the Secretary. Effective 
December 23, 1983. 

One Staff Assistant to the Deputy 
Administrator, Federal Railroad 
Administration. Effective December 29, 
1983. 

One Confidential Assistant to the 
Director, Executive Secretariat, Office of 
the Secretary. Effective December 29, 
1983. 


Department of the Treasury 


One Special Assistant to the Assistant 
Secretary (Public Affairs), Office of the 
Secretary. Effective December 12, 1983. 

One Staff Assistant to the Executive 
Secretary, Office of the Secretary. 
Effective December 12, 1983. 


One Special Assistant to the Assistant 
Secretary (Public Affairs), Office of the 
Secretary. Effective December 12, 1983. 


ACTION 


One Deputy Assistant Director for 
Policy and Planning. Effective December 
7, 1983. 

One Special Assistant to the Assistant 
Director, Office of Legislative and 
Governmental Affairs. Effective 
December 22, 1983. 


Arms Control and Disarmament Agency 


One Special Assistant to the Deputy 
Director, Office of the Deputy Director. 
Effective December 7, 1983. 

One Special Assistant to the Deputy 
Director, Office of the Deputy Director. 
Effective December 13, 1983. 


Commodity Futures Trading 
Commission 


One Administrative Assistant to a 
Commissioner, Office of Commissioner 
Seale. Effective December 23, 1983. 


Consumer Product Safety Commission 


One Special Assistant (Legal) to a 
Commissioner. Effective December 1, 
1983. 

One Secretary (Steno) to a 
Commissioner. Effective December 1, 
1983. 

One Special Assistant to the 
Chairman. Effective December 2, 1983. 


Environmental Protection Agency 


One Special Assistant to the Assistant 
Administrator for Solid Waste and 
Emergency Response. Effective 
December 13, 1983. 


Equal Employment Opportunity 
Commission 


One Confidential Assistant to the 
Chairman. Effective December 9, 1983. 


Federal Maritime Commission 


One Secretary (Stenography) to the 
Commissioner, Office of the 
Commissioner. Effective December 12, 
1983. 


Federal Mediation and Cenciliation 
Service 


One Public Affairs Director, Office of 
the Director. Effective December 1, 1983. 


Federal Mine Safety and Health Review 
Commission 


One Attorney-Adviser (General) to 
the Chairman. Effective December 15, 
1983. 

One Attorney-Adviser to a 
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Commissioner. Effective December 29, 
1983. 


Federal Trade Commission 


One Staff Assistant to a 
Commissioner, Office of Commissioner 
Calvani. Effective December 29, 1983. 


General Services Administration 


One Special Assistant to the Deputy 
Associate Administrator for 
Administration, Office of the Associate 
Administrator for Administration. 
Effective December 6, 1983. 


Office of Personnel Management 


One Regional Representative of the 
Director in Denver, Colorado, Office of 
the Director. Effective December 8, 1983. 

One Special Assistant to the 
Executive Assistant Director for Policy 
and Communications. Effective 
December 19, 1983. 


Small Business Administration 


One Special Assistant to the 
Associate Administrator for Minority 
Smal] Business and Capital Ownership 
Development. Effective December 2, 
1983. 

One Special Assistant to the Assistant 
Administrator for Public 
Communications. Effective December 7, 
1983. 

One Special Assistant to the Regional 
Administrator in Altanta, Georgia, 
Office of the Regional Administrator. 
Effective December 7, 1983. 

One Staff Assistant to the Director of 
Women’s Business Ownership. Effective 
December 12, 1983. 

One Director, Office of Congressional 
and Legislative Affairs. Effective 
December 12, 1983. 

One Special Assistant to the 
Administrator, Office of the 
Administrator. Effective December 16, 
1983. 

One Confidential Assistant to the 
Chief of Staff, Office of the 
Administrator. Effective December 19. 
1983. 


United States Information Agency 


One Special Assistant to the Deputy 
Director, Office of the Director. Effective 
December 5, 1983. 

One Public Affairs Specialist to the 
Associate Director for Broadcasting, 
Bureau of Broadcasting. Effective 
December 12, 1983. 

One Special Assistant {Cultural 
Property) to the Associate Director, 
Bureau of Educational and Cultural 
Affairs. Effective December 29, 1983. 
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Veterans Administration 


One Confidential Assistant to the 
Associate Deputy Administrator for 
Congressional and Public Affairs, Office 
of the Administrator. Effective 
December 6, 1983. 

Office of Personnel Management. 
Donald J. Devine, 

Director. 

[FR Doc. 64-2013 Filed 1-24-84; 8:45 am] 
BILLING CODE 6325-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


Forms Under Review by Office of 
Management and Budget 

Agency Clearance Officer—Kenneth 
Fogash (202) 272-2142. 

Upon written request copy available 
from: Securities and Exchange 
Commission, Office of Consumer Affairs 
and Information Services, Washington, 
D.C. 20549. 

Extension. Rule 236. No. 270-118. 
Notice is hereby given that pursuant 
to the Paperwork Reduction Act of 1980 

(44 U.S.C. 3501 et seq.), the Securities 
and Exchange Commission has 
submitted for an extension of clearancé 
Rule 236 under the Securities Act of 1933 
(17 CFR 230.236) which provides an 
exemption from registration for 
securities offered to provide funds to be 
distributed to shareholders in lieu of 
issuing fractional shares, script 
certificates or order forms, in connection 
with a stock dividend, stock split, 
conversion, merger or similar 
transaction. 

Submit Comments to OMB Desk 
Officer: Ms. Katie Lewin, (202) 395-7231, 
Office of Information and Regulatory 
Affairs, Room 3235 NEOB, Washington, 
D.C. 2050. 

George A. Fitzsimmons, 
Secretary. 

January 20, 1984. 

[FR Doc. 64-2041 Filed 1-24-84; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 
[Application No. 05/05-0191] 


Application for License to Operate as 
a Smail Business Investment Company 


(SBIC); Alpha Capital Corp. 


Notice is hereby given that an 
application has been filed with the 
Small Business Administration pursuant 
to § 107.102 of the Regulations governing 
small business investment companies 
(48 FR 45014 (September 30, 1983)), 
under the name of Alpha Capital 


Corporation, Three First National Plaza, 
Chicago., Illipois 60602 for a license to 
operate as a small business investment 
company (SBIC) under the provisions of 
the Small Business Investment Act of 


Andrew H. Kainow, 507 W. Barry Street, Chicago, Illinois 60657 
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1958, as amended (the Act), (15 U.S.C. et 
seq.) and the Rules and Regulations 
promulgated thereunder. 

The proposed officers, directors and 
stockholders are: 


D.C. 20005. 


ence, Ohio 44131. 


The Applicant proposes to begin 
operations with a capitalization, after 
organization expenses, of $500,000. The 
applicant will be a source of equity 
capital and long term loan funds for 
qualified small business concerns. 

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the new 
company under their management, 
including adequate profitability and 
financial soundness in accordance with 
the Act and Regulations. 

Notice is further given that any person 
may, not later than 15 days from the 
date of publication of this Notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate administrator 
for Investment, Small Business 
Administration, 1441 “L” Street, NW., 
Washington, D.C. 20416. 

A copy of the Notice will be published 

in a newspaper of general circulation in 
Chicago, Illinois. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: January 16, 1984. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

[FR Doc. 84-1974 Filed 1-24-84; 8:45 am) 
BILLING CODE 8025-01-M 


Action Subject to Intergovernmental 
Review; Northwest Louisiana 


University 


AGENCY: Small Business Administration. 
ACTION: Notice of Action Subject to 
Intergovernmental Review Under 
Executive Order 12372. 


SUMMARY: This notice provides for 
public awareness of SBA’s intention to 
refund one of our 27 Small Business 
Development Centers (SBDC’s) for fiscal 
year 1985. It also provides a description 
of the SBDC program by setting forth a 
condensed version of the program 
announcement which has been 
furnished to the SBDC to be refunded. 
This publication is being made to 
provide the State single point of contact, 
designated pursuant to Executive Order 
12372, and other interested State and 
local entities, the opportunity to 
comment on the proposed refunding in 
accord with the Executive Order and 
SBA’s regulations found at 13 CFR Part 
135. 


DATE: Comments will be received on or 
before March 26, 1984. 


ADDRESS: Comments should be 
addressed to Mrs. Johnnie L. Albertson, 
Deputy Associate Administrator for 
SBDC Programs, U.S. Smal! Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. 


FOR FURTHER INFORMATION CONTACT: 
Same as above. 


Notice of Action Subject to 
Intergovernmental Review 


SBA is bound by the provisions of 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” SBA has promulgated 
regulations spelling out its obligations 
under that Executive Order. See 13 CFR 
Part 135, effective September 30, 1983. 

In accord with these regulations, 
specifically § 135.4, SBA is publishing 
this notice to provide public awareness 
of the pending application of presently 
existent Small Business Development 
Centers (SBDC’s) for refunding. Also, 
published herewith is an annotated 
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program announcement describing the 
SBDC program in detail. 

This notice is being published seven 
months in advance of the date of 
refunding of this existent SBDC. 
Relevant information identifying this 
SBDC and providing its mailing address 
is provided below. In addition to this 
publication, a copy of this notice is 
being simultaneously furnished to the 
affected State single point of contact 
which has been established under the 
Executive Order. 

The State single point of contact and 
other interested State and local entities 
are expected to advise the relevant 
SBDC of their comments regarding the 
proposed refunding in writing as soon as 
possible. Copies of such written 
comments should also be furnished to 
Mrs. Johnnie L. Albertson, Deputy 
Associate Administrator for SBDC 
Programs, U.S. Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. Comments will 
be accepted by the relevant SBDC and 
SBA for a period of two months (60 
days) from the date of publication of this 
notice. The relevant SBDC will make 
every effort to accommodate these 
comments during the 60 day period. If 
the comments cannot be accommodated 
by the relevant SBDC, SBA will, prior to 
refunding the SBDC, either attain 
accommodation of any comments or 
furnish an explanation of why 
accommodation cannot be attained to 
the commentor prior to refunding the 
SBDC. 


Description of the SBDC Program 


The Small Business Development 
Center Program is a major management 
assistance delivery program of the U.S. 
Small Business Administration. SBDC’s 
are authorized under section 21 of the 
Small Business Act (15 U.S.C. 648). 
SBDC’s operate pursuant to the 
provisions of section 21, a Notice of 
Award (Cooperative Agreement) issued 
by SBA, and a Program Announcement. 
The Program represents a partnership 
between SBA and the State-endorsed 
organization receiving Federal 
assistance for its operation. SBDC’s 
operate on the basis of a State plan 
which provides small business 
assistance throughout the State. As a 
condition to any financial award made 
to an applicant, an additional amount 
equal to the amount of assistance 
provided by SBA must be provided to 
the SBDC from sources other than the 
Federal Government. 


Purpose and Scope 


the SBDC Program has been designed 
to meet the specialized and complex 
management and technical assistance 


needs of the small business community. 
SBDC’s focus on providing in-depth 
quality assistance to small businesses in 
all areas which promote growth, 
expansion, innovation, increased 
productivity and management 
improvement. SBDC’s act in an 
advocacy role to promote local small 
business interests. SBDC’s concentrate 
on developing the unique resources of 
the university system, the private sector, 
and State and local governments to 
provide services to the small business 
community which are not available 
elsewhere. SBDC’s coordinate with 
other SBA programs of management 
assistance and utilize the expertise of 
these affiliated resources to expand 
services and avoid duplication of effort. 


Program Objectives 


The overall objective of the SBDC 
Program is to leverage Federal dollars 
and resources with those of the State 
academic community and private sector 
to: 

(a) Strengthen the small business 
community; 

(b) Contribute to the economic growth 
of the communities served; 

(c) Make assistance available to more 
small businesses than is now possible 
with present Federal resources; and 

(d) Create a broader based delivery 


system to the small business community. 


SBDC Program Organization 


SBDC’s are organized to provide 
maximum services to the local small 
business community. The lead SBDC 
receives financial assistance from the 
SBA to operate a statewide SBDC 
Program. In states where more than one 
organization receives SBA financial 
assistance to operate an SBDC, each 
lead SBDC is responsible for Program 
operations throughout a specific regional 
area to be served by the SBDC. The lead 
SBDC is responsible for establishing a 
network of SBDC subcenters to offer 
service coverage to the small business 
community. The SBDC network is 
managed and directed by a single full- 
time Director. SBDC’s must ensure that 
at least 80 percent of Federal funds 
provided are used to provide services to 
small businesses. To the extent possible, 
SBDC’s provide services by enlisting 
volunteer and other low cost resources 
on a statewide basis. 


SBDC Services 


The specific types of services to be 
offered are developed in coordination 
with the SBA district office which has 
jurisdiction over a given SBDC. SBDC’s 
emphasize the provision of in-depth, 
high-quality assistance to small business 
owners or prospective small business 
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owners in complex areas that require 
specialized expertise. These areas may 
include, but are not limited to: 
Management, marketing, financing, 
accounting, strategic planning, 
regulation and taxation, capital 
formation, procurement assistance, 
human resource management, 
production, operations, economic and 
business data analysis, engineering, 
technology transfer, innovation and 
research, new product development, 
product analysis, plant layout and 
design, agribusiness, computer 
application, business law information, 
and referral (any legal services beyond 
basic legal information and referral 
require the endorsement of the State Bar 
Association), exporting, office 
automation, site selection, or any other 
areas of assistance required to promote 
small business growth, expansion, and 
productivity within the State. 

The degree to which SBDC resources 
are directed towards specific areas of 
assistance is determined by local 
community needs, SBA priorities and 
SBDC Program objectives and agreed 
upon by the SBA district office and the 
SBDC. 

The SBDC must offer quality training 
to improve the skills and knowledge of 
existing and prospective small business 
owners. As a general guideline, SBDC’s 
should emphasize the provision of 
training in specialized areas other than 
basic small business management 
subjects. SBDC’s should also emphasize 
training designed to reach particular 
audiences such as members of SBA 
priority and special emphasis groups. 


SBDC Program Requirements 


The SBDC is responsible to the SBA 
for ensuring that all programmatic and 
financial requirements imposed upon 
them by statute or agreement are met. 
The SBDC must assure that quality 
assistance and training in management 
and technical areas is provided to the 
State small business community through 
the State SBDC network. As a condition 
of this agreement, the SBDC must 
perform but rat be limited to the 
following activities. 

(a) The SBDC ensures that services 
are provided as close as possible to 
small business population centers. This 
is accomplished through the 
establishment of SBDC subcenters. 

(b) The SBDC ensures that lists of 
local and regional private consultants 
are maintained at the lead SBDC and 
each SBDC subcenter. The SBDC utilizes 
and provides compensation to qualified 
small business vendors such as private 
management consultants, private 
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consulting engineers, and private testing 
laboratories. 

(c) The SBDC is responsible for the 
development and expansion of 
resources within the State, particularly 
the development of new resources to 
assist small businesses that are not 
presently associated with the SBA 
district office. 

(d) The SBDC ensures that working 
relationships and open communications 
exist within the financial and 
investment communities, and with legal 
associations, private consultants, as 
well as small business groups and 
associations to help address the needs 
of the small business community. 

(e) The SBDC ensures that assistance 
is provided to SBA special emphasis 
groups throughout the SBDC network. 
This assistance shall be provided to 
veterans, women, exporters, the 
handicapped, and minorities as well as 
any other groups designated a priority 
by SBA. Services provided to special 
emphasis groups shall be performed as 
part of the Cooperative Agreement. 


Advance Understandings 


fa) Lead SBDC’s shall operate on a 40- 
hour week basis, or during normal State 
business hours, with National holidays 
or State holidays as applicable 
excluded. 

(b) SBDC subcenters shall be operated 
on a full-time basis. The lead SBDC 
shall ensure that staffing is adequate to 
meet the needs of the small business 
community. ° 

(c) All counseling assistance offered 
through the Small Business Development 
Center network shall be provided at no 
cost to the client. 


Dated: January 13, 1984. 
James C. Sanders, 


Administrator. 
Address of SBDC Subject to this Notice 


Mr. John Baker, (318) 342-2129, Acting 
SBDC Director, Northeast Louisiana 
University, College of Business 
Administration, Monroe, LA 71209. 


[FR Doc. 84-1906 Filed 1-24-84; 8:45 am} 
BILLING CODE 8025-01-M 


Action Subject to intergovernmental 
Review; University of Alabama, et al. 


AGENCY: Small Business Administration. 
ACTION: Notice of Action Subject to 
Intergovernmental Review Under 
Executive Order 12372. 


SUMMARY: This notice provides for 
public awareness of SBA’s intention to 
refund 8 of our 27 Small Business 
Development Centers (SBDC’s) for fiscal 
year 1985. It also provides a description 


of the SBDC program by setting forth a 
condensed version of the program 
announcement which has been 
furnished to each of the SBDC’s to be 
refunded. This publication is being made 
to provide State single points of contact, 
designated pursuant to Executive Order 
12372, and other interested State and 
local entities, the opportunity to 
comment on the proposed refunding in 
accord with the Executive Order and 
SBA’s regulations found at 13 CFR Part 
135. 

DATE: Comments will be received until 
May 24, 1984. 

appress: Comments should be 
addressed to Mrs. Johnnie L. Albertson, 
Deputy Associate Administrator for 
SBDC Programs, U.S. Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. 

FOR FURTHER INFORMATION CONTACT: 
Same as above. 


Notice of Action Subject to 
Intergovernmental Review 


SBA is bound by the provisions of 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” SBA has promulgated 
regulations’ spelling out its obligations 
under that Executive Order. See 13 CFR 
Part 135, effective September 30, 1983. 

In accord with these regulations, 
specifically § 135.4, SBA is publishing 
this notice to provide public awareness 
of the pending application of presently 
existent Small Business Development 
Centers (SBDC'’s) for refunding. Also, 
published herewith is an annotated 
program announcement describing the 
SBDC program in detail. 

This notice is being published nine 
months in advance of the date of 
refunding of these existent SBDC’s. 
Relevant information identifying these 
SBDC’s and providing their mailing 
address is provided below. In addition 
to this publication, a copy of this notice 
is being simultaneously furnished to 
each affected State single point of 
contact which has been established 
under the Executive Order. 

State single points of contact and 
other interested State and local entities 
are expected to advise the relevant 
SBDC of their comments regarding the 
proposed refunding in writing as soon as 
possible. Copies of such written 
comments should also be furnished to 
Mrs. Johnnie L. Albertson, Deputy 
Associate Administrator for SBDC 
Programs, U.S. Small Business 
Administration, 1441 L. Street NW.., 
Washington, D.C. 20416. Comments will 
be accepted by the relevant SBDC’s and 
SBA for a period of four months (120 
days) from the date of publication of this 
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notice. The relevant SBDC’s will make 
every effort to accommodate these 
comments during the 120-day period. If 
the comments cannot be accommodated 
by the relevant SBDC, SBA will, prior to 
refunding the SBDC, either attain 
accommodation of any comments or 
furnish an explanation of why 
accommodation cannot be attained to 
the commentor prior to refunding the 
SBDC. 


Description of the SBDC Program 


The Small Business Development 
Center Program is a major management 
assistance delivery program of the U.S. 
Small Business Administration. SBDC’s 
are authorized under section 21 of the 
Small Business Act (15 U.S.C. 648). 
SBDC’s operate pursuant to the 
provisions of section 21, a Notice of 
Award (Cooperative Agreement) issued 
by SBA, and a Program Announcement. 
The Program represents a partnership 
between SBA and the State-endorsed 
organization receiving Federal 
assistance for its operation. SBDC’s 
operate on the basis of a State plan 
which provides small business 
assistance throughout the State. As a 
condition to any financial award made 
to an applicant, an additional amount 
equal to the amount of assistance 
provided by SBA must be provided to 
the SBDC from sources other than the 
Federal Government. 


Purpose and Scope 


The SBDC Program has been designed 
to meet the specialized and complex 
management and technical assistance 
needs of the small business community. 
SBDC’s focus on providing indepth 
quality assistance to small businesses in 
all areas which promote growth, 
expansion, innovation, increased 
productivity and management 
improvement. SBDC’s act in an 
advocacy role to promote local small 
business interests. SBDC’s concentrate 
on developing the unique resources of 
the university system, the private sector, 
and State and local governments to 
provide services to the small business 
community which are not available 
elsewhere. SBDC’s coordinate with 
other SBA programs of management 
assistance and utilize the expertise of 
these affiliated resources to expand 
services and avoid duplication of effort. 


Program Objectives 


The overall objective of the SBDC 
Program is to leverage Federal dollars 
and resources with those of the State 
academic community and private sector 
to: 
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(a) Strengthen the small business 
community; 

(b) Contribute to the economic growth 
of the communities served; 

(c) Make assistance available to more 
small businesses than is now possible 
with present Federal resources; and 

(d) Create a broader based delivery 
system to the small business community. 


SBDC Program Organization 


SBDC’s are organized to provide 
maximum services to the local small 
business community. The lead SBDC 
receives financial assistance from the 
SBA to operate a statewide SBDC 
program. In states where more than one 
organization receives SBA financial 
assistance to operate an SBDC, each 
lead SBDC is responsible for Program 
operations throughout a specific regional 
area to be served by the SBDC. The lead 
SBDC is responsible for establishing a 
network of SBDC subcenters to offer 
service coverage to the small business 
community. The SBDC network is 
managed and directed by a single full- 
time Director. SBDC’s must ensure that 
at least 80 percent of Federal funds 
provided are used to provide services to 
small businesses. To the extent possible, 
SBDC’s provide services by enlisting 
volunteer and other low cost resources 
on a statewide basis. 


SBDC Services 


The specific types of services to be 
offered are developed in coordination 
with the SBA district office which has 
jurisdiction over a given SBDC. SBDC’s 
emphasize the provision of indepth, 
high-quality assistance to small business 
owners or prospective small business 
owners in complex areas that require 
specialized expertise. These areas may 
include, but are not limited to: 
Management, marketing, financing, 
accounting, strategic planning, 
regulation and taxation, capital 
formation, procurement assistance, 
human resource management, 
production, operations, economic and 
business data analysis, engineering, 
technology transfer, innovation and 
research, new product development, 
product analysis, plant layout and 
design, agribusiness, computer 
application, business law information, 
and referral (any legal services beyond 
basic legal information and referral 
require the endorsement of the State Bar 
Association), exporting, office 
automation, site selection, or any other 
areas of assistance required to promote 
small business growth, expansion, and 
productivity within the State. 

The degree to which SBDC resources 
are directed towards specific areas of 
assistance is determined by local 


community needs, SBA priorities and 
SBDC Program objectives and agreed 
upon by the SBA district office and the 
SBDC. 

The SBDC must offer quality training 
to improve the skills and knowledge of 
existing and prospective small business 
owners. As a general guideline, SBDC’s 
should emphasize the provision of 
training in specialized areas other than 
basic small business management 
subjects. SBDC’s should also emphasize 
training designed to reach particular 
audiences such as members of SBA 
priority and special emphasis groups. 


SBDC Program Requirements 


The SBDC is responsible to the SBA 
for ensuring that all programmatic and 
financial requirements imposed upon 
them by statute or agreement are met. 
The SBDC must assure that quality 
assistance and training in management 
and technical areas is provided to the 
State small business community through 
the State SBDC network. As a condition 
of this agreement, the SBDC must 
perform but not be limited to the 
following activities. 

(a) The SBDC ensures that services 
are provided as close as possible to 
small business population centers. This 
is accomplished through the 
establishment of SBDC subcenters. 

(b) The SBDC ensures that lists of 
local and regional private consultants 
are maintained at the lead SBDC and 
each SBDC subcenter. The SBDC utilizes 
and provides compensation to qualified 
small business vendors such as private 
management consultants, private 
consulting engineers, and private testing 
laboratories. 

(c) The SBDC is responsible for the 
development and expansion of 
resources within the State, particularly 
the development of new resources to 
assist small business that are not 
presently associated with the SBA 
district office. 

(d) The SBDC ensures that working 
relationships and open communications 
exist within the financial and 
investment communities, and with legal 
associations, private consultants, as 
well as small business groups and 
associations to help address the needs 
of the small business community. 

(e) The SBDC ensures that assistance 
is provided to SBA special emphasis 
groups throughout the SBDC network. 
This assistance shall be provided to 
veterans, women, exporters, the 
handicapped, and minorities as well as 
any other groups designated a priority 
by SBA. Services provided to special 
emphasis groups shall be performed as 
part of the Cooperative Agreement. 


Advance Understandings 


(a) Lead SBDC’s shall operate on a 40- 
hour week basis, or during normal State 
business hours, with National holidays 
or State holidays as applicable 
excluded. 

(b) SBDC subcenters shall be operated 
on a full-time basis. The lead SBDC 
shall ensure that staffing is adequate to 
meet the 


Addresses of SBDC’s Subject to This 

Notice 

Dr. Fred Myrick, (205) 934-7260, SBDC 
Director, University of Alabama in 
Birmingham, School of Business, 1000 
South Twelfth Street, Suite F, 
Birmingham, AL 35294 

Mr. Everett R. Shaw, (203) 486-4135, 
SBDC Director, University of 
Connecticut, School of Business 
Administration, Box U-41D, Storrs, 
CT 06268 

Mr. Charles G. Maass, (302) 738-2747, 
SBDC Director, University of 
Delaware, Suite 005, Purnell Hall, 
Newark, DE 19711 

Mr. Lloyd E. Anderson, (515) 294-3420, 
SBDC Director, lowa State University, 
Center for Industrial Research and 
Service (CIRAS), Room 205, 
Engineering Annex, Ames, IA 50011 

Mr. Jerry Owen, (606) 257-1751, SBDC 
Director, University of Kentucky, 
College of Business & Economics, 
Commerce Building, Room 415, 
Lexington, KY 40506 

Mr. John Ciccarelli, (413) 549-4930 Ext. 
303, SBDC Director, University of 
Massachusetts, School of Business 
Administration, Amherst, MA 01003 

Dr. Robert D. Smith, (601) 982-3825, 
SBDC Director, University of 
Mississippi, School of Business 
Administration, 660 Lakeland East 
Drive, Suite 300, Jackson, MS 39208 

Mr. Fred O. Hale, (314) 534-7232, SBDC 
Director, St. Louis University, 3642 
Lindell Boulevard, St. Louis, MO 
63108. 

[FR Doc. 84-1987 Filed 1-24-84; 8:45 am] 

BILLING CODE 8025-01-84 


Action Subject to Intergovernmental 
Review; University of Charleston 


AGENCY: Small Business Administration. 
ACTION: Notice of Action Subject to 
Intergovernmental Review Under 
Executive Order 12372. 


summary: This notice provides for 
public awareness of SBA’s intention to 
refund one of our 27 Small Business 
Development Centers (SBDC’s) for fiscal 
year 1985. It also provides a description 
of the SBDC program by setting forth 2 
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condensed version of the program 
announcement which has been 
furnished to the SBDC to be refunded. 
This publication is being made to 
provide the State single point of contact, 
designated pursuant to Executive Order 
12372, and other interested State and 
local entities, the opportunity to 
comment on the proposed refunding in 
accord with the Executive Order and 
SBA's regulations found at 13 CFR Part 
135. 

DATE: Comments will be received on or 
before March 26, 1984. 

ADDRESS: Comments should be 
addressed to Mrs. Johnnie L. Albertson, 
Deputy Associate Administrator for 
SBDC Programs, U.S. Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. 

FOR FURTHER INFORMATION CONTACT: 
Same as above. 


Notice of Action Subject to 
Intergovernmental Review 


SBA is bound by the provisions of 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” SBA has promulgated 
regulations spelling out its obligations 
under that Executive Order. See 13 CFR 
Part 135, effective September 30, 1983. 

In accord with these regulations, 
specifically § 135.4, SBA is publishing 
this notice to provide public awareness 
of the pending application of presently 
existent Small Business Development 
Centers (SBDC’s) for refunding. Also, 
published herewith is an annotated 
program announcement describing the 
SBDC program in detail. 

This notice is being published six 
months in advance of the date of 
refunding of this existent SBDC. 
Relevant information identifying this 
SBDC and providing its mailing address 
is provided below. In addition to this 
publication, a copy of this notice is 
‘being simultaneously furnished to the 
affected State single point of contact 
which has been established under the 
Executive Order. 

The State single point of contact and 
other interested State and local entities 
are expected to advise the relevant 
SBDC of their comments regarding the 
proposed refunding in writing as soon as 
possible. Copies of such written 
comments should also be furnished to 
Mrs. Johnnie L. Albertson, Deputy 
Associate Administrator for SBDC 
Programs, U.S. Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. Comments will 
be accepted by the relevant SBDC and 
SBA for a period of two months (60 
days) from the date of publication of this 
notice. The relevant SBDC will make 


every effort to accommodate these 
comments during the 60-day period. If 
the comments cannot be accommodated 
by the relevant SBDC, SBA will, prior to 
refunding the SBDC, either attain 
accommodation of any comments or 
furnish an explanation of why 
accommodation cannot be attained to 
the commentor prior to refunding the 
SBDC. 


Description of the SBDC Program 


The Small Business Development 
Center Program is a major management 
assistance delivery program of the U.S. 
Small Business Administration. SBDC’s 
are authorized under section 21 of the 
Small Business Act (15 U.S.C. 648). 
SBDC’s operate pursuant to the 
provisions of section 21, a Notice of 
Award (Cooperative Agreement) issued 
by SBA, and a Program Announcement. 
The Program represents a partnership 
between SBA and the State-endorsed 
organization receiving Federal 
assistance for its operation. SBDC’s 
operate on the basis of a State plan 
which provides small business 
assistance throughout the State. As a 
condition to any financial award made 
to an applicant, an additional amount 
equal to the amount of assistance 
provided by SBA must be provided to 
the SBDC from sources other than the 
Federal Government. 


Purpose and Scope 


The SBDC Program has been designed 
to meet the specialized and complex 
management and technical assistance 
needs of the small business community. 
SBDC’s focus on providing indepth 
quality assistance to small businesses in 
all areas which promote growth, 
expansion, innovation, increased 
productivity and management 
improvement. SBDC’s act in an 
advocacy role to promote local small 
business interests. SBDC’s concentrate 
on developing the unique resources of 
the university system, the private sector, 
and State and local governments to 
provide services to the small business 
community which are not available 
elsewhere. SBDC’s coordinate with 
other SBA programs of management 
assistance and utilize the expertise of 
these affiliated resources to expand 
services and avoid duplication of effort. 


Program Objectives 

The overall objective of the SBDC 
Program is to leverage Federal dollars 
and resources:with those of the State 
academic Community and private sector 
to: 

(a) Strengthen the small business 
community; 
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(b) Contribute to the economic growth 
of the communities served; 

(c) Make assistance available to more 
small businesses than is now possible 
with present Federal resources; and 

(d) Create a broader based delivery 
system to the small business community. 


SBDC Program Organization 


SBDC's are organized to provide 
maximum services to the local small 
business community. The lead SBDC 
receives financial assistance from the 
SBA to operate a statewide SBDC 
Program. In states where more than one 
organization receives SBA financial 
assistance to operate an SBDC, each 
lead SBDC is responsible for Program 
operations throughout a specific regional 
area to be served by the SBDC. The lead 
SBDC is responsible for establishing a 
network of SBDC subcenters to offer 
service coverage to the small business 
community. The SBDC network is 
managed and directed by a single full- 
time Director. SBDC’s must ensure that 
at least 80 percent of Federal funds 
provided are used to provide services to 
small businesses. To the extent possible, 
SBDC’s provide services by enlisting 
volunteer an_ _...er low cost resources 
on a statewide basis. 


SBDC Services 


The specific types of services to be 
offered are developed in coordination 
with the SBA district office which has 
jurisdiction over a given SBDC. SBDC’s 
emphasize the provision of indepth, 
high-quality assistance to small business 
owners or prospective small business 
owners in complex areas that require 
specialized expertise. These areas may 
include, but are not limited to: 
management, marketing, financing, 
accounting, strategic planning, 
regulation and taxation, capital 
formation, procurement assistance, 
human resource management, 
production, operations, economic and 
business data analysis, engineering, 
technology transfer, innovation and 
research, new product development, 
product analysis, plant layout and 
design, agribusiness, computer 
application, business law information, 
and referral (any legal services beyond 
basic legal information and referral 
require the endorsement of the State Bar 
Association,) exporting, office 
automation, site selection, or any other 
areas of assistance required to promote 
small business growth, expansion, and 
productivity within the State. 

The degree to which SBDC resources 
ae directed towards specific areas of 
assistance is determined by local 
community needs, SBA priorities and 
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SBDC Program objectives and agreed 
upon by SBA district office and the 
SBDC. 

The SBDC must offer quality training 
to improve the skills and knowledge of 
existing and prospective small business 
owners. As a general guideline, SBDC’s 
should emphasize the provision of 
training in specialized areas other than 
basic small business management 
subjects. SBDC’s should also emphasize 
training designed to reach particular 
audiences such as menbers of SBA 
priority and special emphasis groups. 


SBDC Program Requirements 


The SBDC is responsible to the SBA 
for ensuring that all programmatic and 
financial requirements imposed upon 
them by statute or agreement are met. 
The SBDC must assure that quality 
assistance and training in management 
and technical areas is provided to the 
State small business community through 
the State SBDC network. As a condition 
of this agreement, the SBDC must 
perform but not be limited to the 
following activities. 

(a) The SBDC that services are 
provided as close as possible to small 
business population centers. This is 
accomplished through the establishment 
of SBDC subcenters. 

(b) The SBDC ensures that lists of 
local and regional private consultants 
are maintained at the lead SBDC and 
each SBDC subcenter. The SBDC utilizes 
and provides compensation to qualified 
small business vendors such as private 
management consultants, private 
consulting engineers, and private testing 
laboratories. 

(c) The SBDC is responsible for the 
development and expansion of 
resources within the State, particularly 
the development of new resources to 
assist small business that are not 
presently associated with the SBA 
district office. 

(d) The SBDC ensures that working 
relationships and open communications 
exist within the financial and 
investment communities, and with legal 
associations, private consultants, as 
well as small business groups and 
associations to help address the needs 
of the small business community. 

(e) The SBDC ensures that assistance 
is provided to SBA special emphasis 
groups throughout the SBDC network. 
This assistance shall be provided to 
veterans, women, exporters, the 
handicapped, and minorities as well as 
any other groups designated a priority 
by SBA. Services provided to special 
emphasis groups shall be performed as 
part of the Cooperative Agreement. 


Advance Understandings 


(a) Lead SBDC’s shall operate on a 40- 
hour week basis, or during normal State 
business hours, with National holidays 
or State holidays as applicable 
excluded. 

(b) SBDC subcenters shall be operated 
on a full-time basis. The lead SBDC 
shall ensure that staffing is adequate to 
meet the needs of the small business 
community. 

(c) All counseling assistance offered 
through the Small Business Development 
Center network shall be provided at no 
cost to the client. 


Address of SBDC Subject to this Notice 


Dr. Thomas G. Voss, (304) 346-9471, 
Acting SBDC Director, University of 
Charleston, 2300 MacCorkle Avenue 
SE., Charleston, WVA 25304. 

Dated: January 13, 1984. 

James C. Sanders, 

Administrator. 

[FR Doc. 84-1988 Filed 1-24-84; 8:45 am] 

BILLING CODE 8025-01-M 





Action Subject to Intergovernmental 
Review; Wayne State University 


AGENCY: Small Business Administration. 


ACTION: Notice of Action Subject to 
Intergovernmental Review Under 
Executive Order 12372. 


SUMMARY: This notice provides for 
public awareness of SBA’s intention to 
refund 2 of our 27 Small Business 
Development Centers (SBDC'’s} for fiscal 
year 1985. It also provides a description 
of the SBDC program by setting forth a 
condensed version of the program 
announcement which has been 
furnished to each of the SBDC’s to be 
refunded. This publication is being made 
to provide State single points of contact, 
designated pursuant to Executive Order 
12372, and other interested State and 
local entities, the opportunity to 
comment on the proposed refunding in 
accord with the Executive order and 
SBA’s regulations found at 13 CFR Part 
135. 


DATE: Comments will be received on or 
before March 26, 1984. 


ADDRESS: Comments should be 
addressed to Mrs. Johnnie L. Albertson, 
Deputy Associate Administrator for 
SBDC Programs, U.S. Small Business 
Administration, 1441 L. Street, NW., 
Washington, D.C. 20416. 


FOR FURTHER INFORMATION CONTACT: 
Same as above. 


Notice of Action Subject to 
Intergovernmental Review 


SBA is bound by the provisions of 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” SBA has promulgated 
regulations spelling out its obligations 
under that Executive Order. See 13 CFR 
Part 135, effective September 30, 1983. 

In accord with these regulations, 
specifically § 135.4, SBA is publishing 
this notice to provide public awareness 
of the pending application of presently 
existent Small Business Development 
Centers (SBDC’s) for refunding. Also 
published herewith is an annotated 
program announcement describing the 
SBDC program in detail. 

This notice is being published eight 
months in advance of the date of 
refunding of these existent SBD’s. 
Relevant information identifying these 
SBDC’s and providing their mailing 
address is provided below. In addition 
to this publication, a copy of this notice 
is being simultaneously furnished to 
each affected State single point of 
contact which has been established 
under the Executive Order. 

State single points of contact and 
other interested State and local entities 
are expected to advise the relevant 
SBDC of their comments regarding the 
proposed refunding in writing as soon 
possible. Copies of such written 
comments should also be furnished to 
Mrs. Johnnie L. Albertson, Deputy 
Associate Administrator for SBDC 
Programs, U.S. Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416. Comments will 
be accepted by the relevant SBDC’s and 
SBA for a period of two months (60 
days) from the date of publication of this 
notice. The relevant SBDC’s will make 
every effort to accommodate these 
comments during the 60 day period. If 
the comments cannot be accommodated 
by the relevant SBDC, SBA will, prior to 
refunding the SBDC, either attain 
accommodation of any comments or 
furnish an explanation of why 
accommodation cannot be attained to 
the commentor prior to refunding the 
SBDC. 


Description of the SBDC Program 


The Small Business Development 
Center Program is a major management 
assistance delivery program of the U.S. 
Small Business administration. SBDC’s 
are authorized under § 21 of the Small 
Business Act (15 U.S.C. 648). SBDC’s 
operate pursuant to the provisions of 
§ 21, a Notice of Award (Cooperative 
Agreement) issued by SBA, and a 
Program Announcement. The Program 
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represents a partnership between SBA 
and the State-endorsed organization 
receiving Federal assistance for its 
operation. SBDC’s operate on the basis 
of a State plan which provides small 
business assistance throughout the 
State. As a condition to any financial 
award made to an applicant, an 
additional amount equal to the amount 
of assistance provided by SBA must be 
provided to the SBDC from sources 
other than the Federal Government. 


Purpose and Scope 

The SBDC Program has been designed 
to meet the specialized and complex 
management and technical assistance 
needs of the small business community. 
SBDC’s focus on providing indepth 
quality assistance to small businesses in 
all areas which promote growth, 
expansion, innovation, increased 
productivity and management 
improvement. SBDC’s act in an 
advocacy role to promote local small 
business interests. SBDC’s concentrate 
on developing the unique resources of 
the university system, the private sector, 
and State and local governments to 
provide services to the small business 
community which are not available 
elsewhere. SBDC’s coordinate with 
other SBA programs of management 
assistance and utilize the expertise of 
these affiliated resources to expand 
services and avoid duplication of effort. 
Program Objectives 

The overall objective of the SBDC 
Program is to leverage Federal dollars 
and resources with those of the State 
academic community and private sector 
to:- 

(a) Strengthen the small business 
community; 

(b) Contribute to the economic growth 
of the communities served; 

(c) Make assistance available to more 
small businesses than is now possible 
with present Federal resources; and 

(d) Create a broader based delivery 
system to the small business community. 
SBDC Program Organization 

SBDC’s are organized to provide 
maximum services to the local small 
business community. The lead SBDC 
receives financial assistance from the 
SBA to operate a statewide SBDC 
Program. In states where more than one 
organization receives SBA financial 
assistance to operate an SBDC, each 
lead SBDC is responsible for Program 
operations throughout a specific regional 
area to be served by the SBDC. The lead 
SBDC is responsible for establishing a 
network of SBDC subcenters to offer 
service coverage to small business 
community. The SBDC network is 


managed and directed by a single full- 
time Director. SBDC’s must ensure that 
at least 80 percent of Federal funds 
provided are used to provide services to 
small businesses. To the extent possible, 
SBDC’s provide services by enlisting 
volunteer and other low cost resources 
on a statewide basis. 


SBDC Services 


The specific types of services to be 
offered are developed in coordination 
with the SBA district office which has 
jurisdiction over a given SBDC. SBDC’s 
emphasize the provision of indepth, 
high-quality assistance to small business 
owners or prospective small business 
owners in complex areas that require 
specialized expertise. These areas may 
include, but are not limited to: 
management, marketing, financing, 
accounting, strategic planning, 
regulation and taxation, capital 
formation, procurement assistance, 
human resource management, 
production, operations, economic and 
business data analysis, engineering, 
technology transfer, innovation and 
research, new product development, 
product analysis, plant layout and 
design, agribusiness, computer 
application, business law information, 
and referral (any legal services beyond 
basic legal information and referral 
require the endorsement of the State Bar 
Association,) exporting, office 
automation, site selection, or any other 
areas of assistance required to promote 
small business growth, expansion, and 
productivity within the State. 

The degree to which SBDC resources 
are directed towards specific areas of 
assistance is determined by local 
community needs, SBA priorities and 
SBDC Program objectives and agreed 
upon by the SBA district office and the 
SBDC. 

The SBDC must offer quality training 
to improve the skills and knowledge of 
existing and prospective small business 
owners. As a general guideline, SBDC’s 
should emphasize the provision of 
training in specialized areas other than 
basic small business management 
subjects. SBDC’s should also emphasize 
training designed to reach particular 
audiences such as members of SBA 
priority and special emphasis groups. 


SBDC Program Requirements 


The SBDC is responsible to the SBA 
for ensuring that all programmatic and 
financial requirements imposed upon 
them by statute or agreement are met. 
The SBDC must assure that quality 
assistance and training in management 
and technical areas is provided to the 
State small business community through 
the State SBDC network. As a condition 
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of this agreement, the SBDC must 
perform but not be limited to the 
following activities. 

(a) The SBDC ensures that services 
are provided as close as possible to 
smal] business population centers. This 
is accomplished through the 
establishment of SBDC subcenters. 

(b) The SBDC ensures that lists of 
local and regional private consultants 
are maintained at the lead SBDC and 
each SBDC subcenter. The SBDC utilizes 
and provides compensation to qualified 
small business vendors such as private- 
management consultants, private 
consulting engineers, and private testing 
laboratories. 

(c) The SBDC is responsible for the 
development and expansion of 
resources within the State, particularly 
the development of new resources to 
assist small business that are not 
presently associated with the SBA 
district office. 

(d) The SBDC ensures that working 
relationships and open communications 
exist within the financial and 
investment communities, and with legal 
associations, private consultants, as 
well as small business groups and 
associations to help address the needs 
of the small business community. 

(e) The SBDC ensures that assistance 
is provided to SBA special emphasis 
groups throughout the SBDC network. 
This assistance shall be provided to 
veterans, women, exporters, the 
handicapped, and minorities as well as 
any other groups designated a priority 
by SBA. Services provided to special 
emphasis groups shall be performed as 
part of the Cooperative Agreement. 


Advance Understandings 


(a) Lead SBDC’s shall operate on a 40- 
hour week basis, or during normal State 
business hours, with National holidays 
or State holidays as applicable 
excluded. 

(b) SBDC subcenters shall be operated 
on a full-time basis. The lead SBDC 
shall ensure that staffing is adequate to 
meet the needs of the small business 
community. 

(c) All counseling assistance offered 
through the Small Business Development 
Center network shall be provided at no 
cost to the client. 


Addresses of SBDC’s Subject to This 

Notice 

Mr. Allen Hyman, (313) 577-4431, Acting 
SBDC Director, Wayne State 
University, School of Business 
Administration, Detroit, MI 48202 

Mr. Robert E. Honnold, (802) 656-2990, 
Acting SBDC Director, Extension 
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Service, Morrill Hall, Burlington, VT 
05405. 
Dated: January 13, 1984. 

James C. Sanders, 

Administrator. 

[FR Doc. 84-1989 Filed 1-24-84; 8:45 am] 

BILLING CODE 8025-01- 


VETERANS ADMINISTRATION 


Agency Form Under OMB Review 


AGENCY: Veterans Administration. 
ACTION: Notice. 


SUMMARY: The Veterans administration 


has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document contains a 
proposed new collection and lists the 
following information: (1) The 
department or staff office issuing the 
form; (2) The title of the form; (3) The 
agency form number, if applicable; (4) 
How often the form must be filled out; 
(5) Who will be required or asked to 
report; (6) An estimate of the number of 
responses; (7) An estimate of the total 
number of hours needed to fill out the 
form; and (8) An indication of whether 
section 3504(h) of Public Law 96-511 
applies. 

ADDRESSES: Copies of the proposed 
form and supporting documents may be 
obtained from Patricia Viers, Agency 
Clearance Officer (004A2), Veterans 
Administration, 810 Vermont Avenue, 
NW, Washington, D.C. 20420, (207) 389- 


2146. Comments and questins about the 
items on this list should be directed to 
the VA’s OMB Desk Officer, Dick 
Eisinger, Office of Management and 
Budget, 726 Jackson Place, NW, 
Washington, DC 20503, (202) 395-6880. 
DATES: Comments on the form should be 
directed to the OMB Desk Officer within 
60 days of this notice. 


Dated: January 19, 1984. 

By direction of the Administrator. 
Dominick Onorato, 
Associate Deputy Administrator for 
Information Resources Management. 


New Collection 


1. Department of Medicine and 
Surgery. 

2. VA Cooperative study No. 256, 
“Vietnam Experience Twin Study”. 

3. VA Form 10-0069. 

4. Reporting requirement. 

5. Individuals or households. 

6. 10,000 responses. 

7. 5,000 hours. 

8. Not applicable. 
(FR Doc. 84-2010 Filed 1-24-64; 8:45 am] 
BILLING CODE 8320-01-M 


Advisory Committee on Former 
Prisoners of War; Meeting 


The Veterans Administration gives 
notice under 38 U.S.C. 211 that a meeting 
of the Advisory Committee on Former 
Prisoners of War will be held at the 
Veterans Administration Central Office, 
810 Vermont Avenue, NW, Washington, 
DC 20420, March 7, 1984. The purpose of 
the Committee is to consult with and 


‘ 
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advise the Administrator of Veterans’ 
Affairs on the administration of benefits 
under title 38, United States Code, for 
veterans who are former prisoners of 
war and on the needs of such veterans 
with respect to compensation, health 
care, and rehabilitation. 

The meeting will convene at 9 a.m. in 
Room 817. This meeting will be open to 
the public up to the seating capacity of 
the room. Because this capacity is 
limited, it will be necessary for those 
wishing to attend to contact Miss Linda 
Gardner, Administrative Assistant to 
the Chief Benefits Director, Veterans 
Administration Central Office (phone 
202/389-2455) prior to February 27, 1984. 

Members of the public may direct 
questions or submit prepared statements 
for review by the Committee in advance 
of the meeting, in writing only, to Mr. H. 
B. Mars, Deputy Director, Compensation 
and Pension Service, Department of 
Veterans Benefits, Room 400, Veterans 
Administration Central Office. 
Submitted material must be received at 
least five days prior to the meeting. Such 
members of the public may be asked to 
clarify submitted material prior to 
consideration by the Committee. 

Summary minutes of the meeting and 
rosters of the Committe members may 
be obtained from Miss Linda Gardner at 
the aforementioned address. 


Dated: January 13, 1984. 

By direction of the Administrator. 
Rosa Maria Fontanez. 
Committee Management Officer. 
[FR Doc. 84-2011 Filed 1-24-84; 6:45 am] 
BILLING CODE 6320-01-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


Federal Communications Commission . 
international Trade Commission 
National Mediation Board 

Nuclear Reguiatory Commission 
Postal Rate Commission 


1 


FEDERAL COMMUNICATIONS COMMISSION 


Special Open Commission Meeting, 
Wednesday, January 25, 1984 
January 19, 1984. 

The Federal Communications 
Commission will hold a Special Open 
Meeting on the subject listed below on 
Wednesday, January 25, 1984, which is 
scheduled to commence at 9:30 a.m., in 
Room 856, at 1919 M Street, NW.. 
Washington, D.C. 


Agenda, Item No., and Subject 

Common Carrier—1—Subject: In the Matter 
of MTS and WATS Market Structure, CC 
Docket No. 78-72, Phase I. Summary: The 
Commission will make its final decision on 
petitions for further reconsiderations of 
access charges. 


The prompt and orderly conduct of 
Commission business requires that less 
than 7-days notice be given 
consideration of this item. 

Action by the Commission January 19, 
1984. Commissioners Fowler, Chairman; 
Quello, Dawson, Rivera and Patrick 
voting to consider this item. 

Additional information concerning 
this meeting may be obtained from 
Maureen Peratino, FCC Public Affairs 
Office, telephone number (202) 254-7674. 

Issued: January 19, 1984. 

William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

{FR Doc. 84-2156 Filed 1-23-84; 1:33 pm] 
BILLING CODE 6712-01-M 


2 
FEDERAL COMMUNICATIONS COMMISSION 


Deletion of Agenda Item From January 
19th Open Meeting 


January 19, 1984. 

The following item has been deleted 
at the request of the Office of General 
Counsel from the list of agenda items 
scheduled for consideration at the 
January 19, 1984 Open Meeting and 
previously listed in the Commission's 
Notice of January 12, 1984. 


Agenda, Item No., and Subject 

General—2—Title: Requirements for 
Licensed Operators in Various Radio 
Services; Docket 83-322; RM-3292, RM- 
2643. Summary: The Commission will 
consider comments filed in Docket 83-322 
and adoption of a Report and Order 
concerning the requirements for licensed 
operators in the Experimenta! Broadcast, 
International Broadcast, and Auxiliary 
Broadcast Service; the Private Land 
Mobile, Fixed, and Personal Radio 
Services; and the Domestic Public Fixed 
and Cable Television Relay Services; as 
well as certain changes in commercial 
radio operator licensing procedures and 
policies. 
Issued: January 19, 1984. 


January 19, 1984. 

The following item has been deleted 
at the request of the Office of 
Commissioner Rivera from the list of 
agenda items scheduled for 
consideration at the January 19, 1984 
Open Meeting and previously listed in 
the Commission's Notice of January 12, 
1984. 

Agenda, Item No., and Subject 
Policy—1—Title: Deregulation of Radio. 

Summary: The Commission will consider 

what information regarding 

nonentertainment programming we should 
require radio broadcasters to keep and to 
make available to the public and the 

Commission in view of the new regulatory 

scheme for commercial radio. 
William J. Tricarico, 

Secretary, Federal Communications 
Commission. 

[FR Doc. 84-2157 Filed 1-23-84; 1:30 pm] 
BILLING CODE 6712-01-M 
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INTERNATIONAL TRADE COMMISSION 
TiME AND DATE: 10:00 a.m., Wednesday, 
February 1, 1984. 

PLACE: Room 117, 701 E Street, NW.., 
Washington, D.C. 20436. 

Status: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda. 


2. Minutes. 
3. Ratifications. 
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4. Petitions and complaints: 

a. Certain meat deboning machines (Docket 
No. 1012). 

b. Fluidized supporting apparatus for human 
patients (Docket No. 1013). 

5. Any items left over from previous agenda. 


CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary (202) 523-0161. 

[FR Doc. 84-2042 Filed 1-20-84; 4:19 am} 

BILLING CODE 7020-02-M 


é 


NATIONAL MEDIATION BOARD 


TIME AND DATE: 2 p.m., Wednesday, 
February 8, 1984. 


PLACE: Board Hearing Room, eighth 
floor, 1425 K Street, NW., Washington, 
D.C. 


STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Ratification of the Board actions taken by 
notation voting during the month of 
January, 1984. 

2. Other priority matters which may come 
before the Board for which notice will be 
given at the earliest practicable time. 


SUPPLEMENTARY INFORMATION: Copies 
of the monthly report of the Board's 
notation voting actions will be available 
from the Executive Secretary's office 
following the meeting. 
CONTACT PERSON FOR MORE 
INFORMATION: Mr. Rowland K. Quinn, 
Jr., Executive Secretary. Tel: (202) 523- 
5920. 

Date of notice: January 19, 1984. 
Rowland K. Quinn, Jr., 
Executive Secretary, National Mediation 
Board. 
[FR Doc. 84-2198 Filed 1-23-84; 3:16 pm) 
BILLING CODE 7550-01-M 


5 


NUCLEAR REGULATORY COMMISSION 
DATE: Week of January 23, 1984 
(revised). 

PLACE: Commissioners’ Conference 
Room, 1717 H Street, NW., Washington, 
D.C. 

STATus: Open and closed. 

MATTERS TO BE DISCUSSED: Monday, 
January 23: 


1:30 p.m.: 
Affirmation/Discussion and Vote (Public 
Meeting) (As Announced): 
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a. Modification of Commission Memorandum 
and Order Regarding Operation of Diablo 
Canyon Nuclear Power Plant 


1:40 p.m.: 

Discussion of Pending Investigations on 
Diablo Canyon (Open/Closed— 
Exemptions 5 and 7) (As Announced) 


Tuesday, January 24: 


2:00 p.m.: 

Continuation of Discussion of Future Steps in 
TMI-1 Restart (Closed—Exemptions 5 and 
10) (New Item) 


Thursday, January 26: 


10:00 a.m.: 

Discussion of Management-Organization and 
Internal Personnel Matters (Closed— - 
Exemptions 2 and 6) (New Item) 


2:00 p.m.: 

Status of Certain Enforcement Actions 
(Closed—Exemptions 5 and 7) (As 
Announced) 


3:30 p.m.: 
Affirmation/Discussion and Vote (Public 
Meeting) (Items Revised): 


a. Modification of Commission Memorandum 
and Order Regarding Operation of Diablo 
Canyon Nuclear Power Plant (if necessary) 


b. NRC Response to Court Decision Vacating 
Interim Rule on Environmental 
Qualification Deadline (Tentative) 
(Postponed from January 19) 


c. Implementing CEQ NEPA Regulations (Part 
51) (Tentative) 


d. Review of ALABs 729 and 744 (Tentative) 


Friday, January 27: 


9:30 a.m.: 

Briefing on Possible Uses of Special Nuclear 
Material Available in the Non-Power 
Reactor Community (Closed—Exemption 1) 
(As Announced) 

11:15 a.m.: 

Comments on Implications of a Proposed 
Rule Regarding Use of HEU in Domestic 
Research Reactors (Public Meeting) ( As 
Announced) 

2:00 p.m.: 

Discussion of International Implications of 
Conversion of Domestic Research Reactors 
to LEU Use (Open/Closed—Exemption 1) 
(As Announced) 

3:30 p.m.: 5 

Discussion of Physical Security at Vomestic 
Research Reactors (Closed—Exemption 1) 
(As Announced) 


To verify the Status of Meetings Call 
(Recording}—{202) 634-1498.) 
CONTACT PERSON FOR MORE 
INFORMATION: Walter Magee (202) 634— 
1410. 

Walter Magee, 

Office of the Secretary. 

[FR Doc. 64~2050 Filed 1-20-84; 4:34 pm] 
BILLING CODE 7590-01-™ 


POSTAL RATE COMMISSION 

Meeting 

TIME AND DATE: 10:30 a.m., Wednesday, 
January 25, 1984. 

PLACE: Conference Room, Room 500, 
2000 L Street, NW., Washington, D.C. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: Personnel 
Matters. [Closed pursuant to 5 U.S.C. 
552b(c)(2)(6).] 

CONTACT PERSON FOR MORE 
INFORMATION: Postal Rate Commission, 
Room 500, 2000 L Street, NW., 
Washington, D.C. 20268, Telephone (202) 
254-3880. 

Charles L. Clapp, 

Secretary. 

(FR Doc. 64-2039 Filed 1-20-84; 4:21 pm] 

BILLING CODE 7715-01-M 
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DE 8 ON 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


[Docket No. IRA-31] 


Commonweaith of Massachusetts, 
Executive Office of Transportation and 
Construction; Application for Non- 
Preemption Determination 


AGENCY: Materials Transportation 
Bureau (MTB), Research and Special 
Programs Administration (RSPA), 
Transportation (DOT). 

ACTION: Public notice and invitation to 
comment. 





SUMMARY: The Commonwealth of 
Massachusetts through the Executive 
Office of Transportation and 
Construction {EOTC) has applied for an 
administrative ruling as to whether 
certain provisions of the Town of 
Framingham by-law dated January 27, 
1982, governing the transportation and 
storage of vinyl! cholride in the town are 
preempted by the Hazardous Materials 
Transportation Act (HMTA) and the 
Hazardous Materials Regulations (HMR) 
issued thereunder based on an alleged 
inconsistency between the by-law and 
the HMTA and the its regulations. 
However, for the reasons discussed 
below, MTB is treating the request at 
this time as one for a determination of 
inconsistency rather than of 
nonpreemption. 

DATES: Comments received on or before 
March 5, 1984 will be considered before 
an administrative ruling is issued by the 
Associate Director for Hazardous 
Materials Regulation. 

ADDRESSES: The application and any 
comments received may be reviewed in 
the Dockets Branch; Office of 
Information Services {DMT-11); Room 
8426; Nassif Building; 400 Seventh 
Street, SW.; Washington, D.C. 20590. 
Comments on the application may be 
submitted to the Dockets Branch at the 
above address. Indicate Docket No. 
IRA-31 on your submission. Three 
copies are requested. In addition, a copy 
of each comment must be sent to: Aaron 
K. Bikofsky, Esq., Town Counsel, Town 
of Framingham, Memorial Building, 
Framingham, MA 01701; Rita J. 
DiGiovanni, Esq; Legal Counsel, 
Executive Office of Transportation and 
Construction, One Ashburton Place, 
Boston, MA 02108; and W. Arthur 
Garrity Il, Esq., Mintz, Levin, Cohn, 
Ferris, Glovsky, and Popeo, P.C., One 
Center Plaza, Boston, MA 02108, and 
that fact certified to at the time the 
comment is submitted to the Dockets 
Branch. (The following is suggested: “I 


hereby certify that copies of this 
comment have been sent to Mr. Aaron 
K. Bikofsky, Ms. Rita J. DiGiovanni, and 
Mr. W. Arthur Garrity, III at the 
addresses noted in the Federal 
Register.”’) 


FOR FURTHER INFORMATION CONTACT: 
Vita A. Simon, Office of the Chief 
Counsel, Research and Special Programs 


Administration, 400 Seventh Street, SW., 
Washington, D.C. 20590, 202—755-4972. 


SUPPLEMENTARY INFORMATION: 


1. Statutory and Procedural Background 


The HMTA (49 U.S.C. 1801 ef seg.) at 
section 112{a) (49 U.S.C. 1811(a)) 
expressly preempts “any requirement of 
a State or political subdivision thereof, 
which is inconsistent with any 
requirement,” of the HMTA or the HMR. 
Section 112(b) [49 U.S.C. 1811(b)]} 
provides that an inconsistent State or 
political subvision requirement ceases 
to be preempted, however, if upon 
application the Secretary of DOT 
determines that the requirement (1) 
provides an equal or greater level of 
protection to the public than the HMTA 
or regulations issued under the HMTA, 
and (2) does not unreasonably burden 
commerce. 

Procedural regulations implementing 
section 112 of the HMTA are codified at 
49 CFR 107.201-107.225. These 
regulations provide for the issuance of 
inconsistency rulings and 
nonpreemption determinations. Briefly, 
an inconsistency ruling is an 
administrative opinion as to the 
relationship between a State or political 
subdivision requirement and a 
requirement of the HMTA or the HMR. 
49 CFR 107.2.9{c) sets forth the following 
factors which are considered in 
determining if a State or political 
subdivision requirement is inconsistent: 

(1) Whether compliance with both the 
state or political subdivision 
requirement and the Act or the 
regulations issued under the Act is 
possible; and 

(2) The extent to which the State or 
political subdivision requirement is an 
obstacle to the accomplishment and 
execution of the Act and the regulations 
issued under the Act. 


If the State or local requirement is found 
to be inconsistent with a Federal 
requirement, then the State or locality 
may seek a nonpreemption 
determiniation, i.e., a waiver of 
preemption, issued under section 112(b) 
of the HMTA (49 U.S.C. 1811(b)). 


2. Background of the EOTC Request 


On May 17, 1979, Consolidated 
Railway Corporation (Conrail) filed suit 
to enjoin the Town of Framingham 
(Town) from enforcing a Town by-law 
that would have required Conrail to 
remove railcars containing vinyl 
chloride, a flammable gas, from 
temporary storage on tracks within the 
Town. The Court in granting the 
injunction concluded that Congress had 
legislatively preempted the field of 
hazardous materials regulation. As 
determined by the Court, the 
Framingham by-law was inconsistent 
with the HMTA and was therefore 
preempted (49 U.S.C. 11811(a) and (b)). 
Two options became available to the 
Town—either petition for rulemaking 
under 49 CFR 106.301 to amend or repeal 
the specific provisions of the Federal 
Hazardous Materials Regulations at 
issue, or apply to the Secretary of 
Transportation for a determination of 
non-preemption of the local regulation. 
(49 CFR 107.215). 

On June 30, 1980, the EOTC requested 
that preemption of the Town by-law be 
waived. EOTC admitted the 
inconsistency of the Town by-law but 
stated that the by-law should not be 
preempted by federal regulation as it 
afforded greater protection to the public 
than the HMR and did not burden 
commerce. 

MTB issued a notice of a public 
hearing in November, 1981 (46 FR 56297) 
to obtain public comment on the non- 
preemption application. In December, 
1981, EOTC amended its petition by 
requesting that preemption be waived 
regarding the State licensing provision 
for explosives and inflammable 
materials under Massachusetts General 
Laws, chapter 148, section 13, rather 
than the Town by-law. The hearing was 
held in Framingham on December 15, 
1981. Approximately twenty-four 
persons spoke on various aspects of the 
application, the statute, and its effects. 

On January 3, 1983, the EOTC 
submitted a second amended 
application for a non-preemption 
determination. The basis for this 
amended application was adoption of 
new by-laws by the Town. This later 
application failed to refer to the State 
licensing requirement included in either 
the first amended application or the 
original Town by-laws. Therefore, the 
non-Federal requirements which are the 
subject of the current petition for non- 
preemption and this public notice are 
contained in the new Town by-laws. 
The new application concedes 
inconsistency in regard to portions of 
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section 2 of the by-law, but fails to 
concede as regards sections 1 and 3. 

Despite several requests from 
appropriate representatives of RSPA, 
EOTC will neither concede the 
inconsistency of the by-law in full, ner 
request an inconsistency determination, 
requesting instead a waiver of 
preemption. However, before a waiver 
of preemption can be issued there must 
be a finding or an admission of 
inconsistency. 49 CFR 107.219{c) 
expressly provides that: “ ... the 
Associate Director for Hazardous 
Materials Regulation will only consider 
an application for a non-preemption 
determination if— 

(1) The applicant State or political 
subdivision expressly acknowledges in 
its application that the State or political 
subdivision requirement for which the 
determination is sought is inconsistent 
with the requirements of the Act or the 
regulations issued under the Act; or 

(2) The State or political subdivision 
requirement has been determined by a 
court of competent jurisdiction or in a 
ruling under § 107.209 to be inconsistent 
with the requirements of the Act or the 
regulations issued under the Act.” 


3. The Framingham By-Law 


The Town by-law, which is included 
in its entirety as Appendix A to this 
notice, is in four parts. Article 1 contains 
a licensing requirement for anyone who 
temporarily stores liquefied viny] 
chloride for a period in excess of 24 
hours within the Town of Framingham 
in railcars not delivered to their place of 
unloading. The license can be granted 
by the Town Board of Selectmen upon 
fulfillment of various conditions set 
forth in the by-law 

Article 2 lists the circumstances which 
would lead to suspension or revocation 
of the license should the licensee fail to 
satisfy conditions enumerated in the by- 
law. These conditions range from proper 
maintenance of the designated storage 
area and the railcars containing vinyl. 
chloride to the employment of 
emergency signals established by the 
Town Fire Chief. 

Article 3 prescribes penalties for 
violations under Article 2. In addition to 
revocation or suspension of the license, 
a $200 fine for each violation may be 
assessed. The fine may be assessed 
even if the Board of Selectmen decides 
not to revoke or suspend the user's 
license. 

Article 4 sets the effectied date of the 
by-law as 120 days after approval by the 
Attorney General of Massachusetts 
(August 26, 1982). 

EOTC concedes the inconsistency of 
only three aspects of Article 2. These 
are that: (1) No more than ten railcars 


may be kept in the area designated for 
storage; (2) the licensee must furnish 
certain information to the fire 
department; and (3) Framingham retains 
the power to suspend or revoke a 
license in the event the licensee fails to 
comply with the enumerated operating 
requirements. 

EOTC’s application for a non- 
preemption determination is limited to 
the sections listed above to which EOTC 
concedes inconsistency. EOTC 
maintains that these requirements do 
not impose an undue burden on 
commerce. Moreover, the requirements 
provide a level of safety equal to or 
greater than that of the HMTA or the 
HMR. EOTC neither concedes the 
inconsistency of, nor requests a ruling 
with respect to, the remaining portions 
of the by-law. 

EOTC contends that a State or 
political subdivision is not required to 
address, in a single application, the 
inconsistency or non-preemption of all 
of its requirements having to do with the 
transportation of hazardous materials. 
Specifically, EOTC asserts that an 
applicant may identify the requirements 
for which a ruling is requested and, in 
the case of a petition for non- 
preemption, expressly acknowledge the 
inconsistency of the particular 
requirement, satisfying the procedural 
requirements of 49 CFR 107.219(c). 
EOTC further contends that 49 CFR 
107.219({a) is meant to apply to each 
individual requirement contained in the 
by-law as opposed to the by-law taken 
as a whole. 

EOTC is mistaken in its understanding 
of 49 CFR 107.219(a). The language 
contained in 49 CFR 107.219(c), requiring 
an applicant to acknowledge 
inconsistency prior to obtaining a non- 
preemption determination, is not meant 
to apply selectively to portions of a 
regulatory scheme where the entire 
scheme may be the subject of an 
inconsistency determination. In the 
present instance, MTB may not waive 
preemption of specific portions of a 
licensing scheme unless the entire 
licensing requirement is first examined 
to determine whether or not it is 
inconsistent with the HMTA or the 
HMR. 

Consequently, this proceeding is being 
initiated in accordance with 49 CFR 
107.209(b) to determine whether any or 
all provisions of the Framingham by-law 
are inconsistent with the HMTA or the 
HMR. No action will be taken on the 
application for a non-preemption 
determination under this proceeding. 

This notice is being issued in 
conformity with 49 CFR 107.209, and the 
criteria to be considered in determining 
whether any inconsistency exists are 
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those set forth therein. As noted 
previously, these criteria are: whether 
compliance with both the State or 
political subdivision requirement and 
the HMTA or the HMR is possible 

($ 107.209{c)(1)}), and the extent to which 
the by-law is an obstacle to the 
accomplishment and execution of the 
HMTA and the HMR (§ 107.209{c){2)). 


4. Public Comments 


Comments should be restricted to the 
following issue: whether the Town of 
Framingham by-law is inconsistent with 
the HMTA or the HMR. 

Since this proceeding is considered by 
MTB to be one for an inconsistency 
ruling and not for a preemption 
determination, comments regarding the 
effect of the by-law on interstate 
commerce as the effect relates to a 
waiver of preemption under 49 U.S.C. 
1811(b) are inappropriate at this time 
and will not be considered. 

Persons intending to comment on the 
application should examine the HMTA 
(49 U.S.C. 1801-1812); the HMR (49 CFR 
Parts 171-179); the inconsistency rulings 
at 44 FR 75566, (on appeal, 45 FR 71881) 
and 46 FR 18918, (on appeal, 47 FR 
18457), the procedures governing the 
Department's consideration of 
applications for inconsistency rulings 
(49 CFR 107.201-107.211); and the Town 
of Framingham by-law which is 
provided as Appendix A to this notice. 


Issued in Washington, D.C. on January 17, 
1984. 
Alar. I. Roberts, 


Associate Director for Hazardous Materials 
Regulation. 
Appendix A 

At a legal meeting of the qualified voters of 
the Town of Framingham, held January 27, 
1982 the following business was transacted 
under Article 1. 

Article 1. To see if the Town will vote to 
amend the By-Laws of the Town, 
Miscellaneous Provisions, by adding thereto 
the following By-Law: 

1. No person shall temporarily store rail 
cars containing liquified vinyl chloride within 
the Town of Framingham without first 
obtaining a license for said purpose from the 
Board of Selectmen. For purposes of this by- 
law, (i) a rail car will be deemed stored or in 
storage if it remains within the Town for 
more than 24 hours prior to being shipped or 
sent to its next destination, (ii) temporary 
storage will be deemed to be any storage of a 
rail car containing liquified vinyl] chloride 
which has not been delivered to its place of 
unloading, and (iii) “person” shall include 
any individual, corporation, partnership, 
association or other entity. Such a license 
shall be granted by the Board of Selectmen 
upon the applicant's fulfillment of the 
following conditions: 
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A. The applicant sets aside an area for the 
storage of such rail cars containing liquified 
vinyl chloride; 

B. The area set aside is bounded by an 
eight-foot high, chain link fence topped by a 
least 3 strands of barbed wire, and having a 
gate with a heavy-duty chain lock; 

C. Lights are installed which are capable of 
illuminating at night the entire area set aside 
for storage; 

D. The designated area contains a paved 
access lane to an around the storage 
locations(s) therein sufficient to permit 
unimpeded access to all parts of the stored 
rail cars by fire trucks and related emergency 
apparatus; 

E. The applicant provides water service to 
a point neither less than 100 feet nor more 
than 150 feet from the designated area 
sufficient to furnish a flow of 1,000 gallons of 
water per minute; 

F. The applicant provides an additional 
water supply connected to and servicing two 
elevated stationary water nozzles capable of 
delivering water to any point within the area 
set aside at a minimum flow of 500 gallons of 
water per minute; and 

G. The applicant installs an emergency 
signaling system at the area set aside for 
storage capable of sounding an audible alarm 
to members of the general public at least 
2,500 feet from any point in the storage area. 

2. The license described in paragraph 1 of 
this by-law may be suspended or revoked by 
the Board of Selectmen upon the licensee’s 
failure to: 

A. Keep all temporarily stored rail cars 
containing liquified vinyl chloride under its 
custody or control inside the area set aside 
for storage; 

B. Keep fewer than 11 of such rail cars in 
the storage area; 

C. Keep the fence surrounding the storage 
area locked at all times, except to permit the 
movement of such rail cars and the 
inspection or testing of rail cars and 
equipment therein; 


D. Keep stored in the area set aside (i) no 
rail cars other than rail cars containing 
liquified viny! chloride, or (ii) no other 
materials or equipment; 

E. Maintain the reasonable security of the 
storage area, the entrance and lock thereto, 
the lighting and water supplied thereto, the 
emergency signal system, and the paved 
access lane, including keeping this lane free 
of obstructions and snow and ice; 

F. Obtain the consent of the Board of 
Selectmen prior to making any change to or 
in the storage area (including the tracks, 
fence, switches, lighting, water supply and 
emergency signal system); 

G. Cause the storage area to be under on- 
site observation 24 hours a day; 

H. Cause all such rail cars and the storage 
area to be inspected at least twice daily (for 
this purpose, two or more inspections with 
any ten-hour period shall be counted as one 
inspection) by an individual familiar with the 
type of rail cars used to store viny! chloride, 
and trained in the manner of detecting leaks, 
spills and excessive or unusual venting 
therefrom, and cause a log to be kept which 
shall state therein the date of inspection, the 
name of the individual making the inspection, 
the identity by number of each car inspected, 
and the time of the inspection; 

I. Cause a copy of the foregoing log {kept 
since the previous submission as provided for 
herein) to be submitted to the Fire 
Department at least weekly; 

J. Notify the Fire Department in writing by 
noon of each day of any arrivals to or 
departures from the storage area which 
occurred on the previous day; 

K. Notify the Fire Department immediately 
of any leak, spill, excessive or unusual 
venting, explosion or fire involving vinyl 
chloride; any dents in or other damage to the 
rail cars; and malfunctioning, defect or need 
for adjustment or repair in the tracks or 
within the storage area and any switches 
thereon, fence, lock, lighting, water supplies, 
nozzles or emergency signal system; or any 
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derailment or collision involving any such rail 
car; 

L. Keep the storage area illuminated at 
night; 

M. Notify the next intended delivery or 
storage point of the time of arrival within 
Framingham of any such rail car under the 
licensee’s custody or control within 24 hours 
after such arrival; 

N. Keep combustible and explosive 
materials out of the storage area; 

O. Test the emergency signal system, the 
water systems and the lighting system at 
least once every 60 days, and report to the 
Fire Chief any failure to pass any of such 
tests; and 

P. Permit the Fire Chief or his designee to 
inspect at any time the storage area and the 
protective systems and any such rail cars 
therein. 

Q. Cause the emergency signal to be 
employed in accordance with procedures 
established by the Fire Chief. 

3. In lieu of or in addition to supending or 
revoking a license, the Town may assess a 
fine of $200 for each violation of paragraph 2 
hereof. 

4. The by-law shall become effective 120 
days after it is approved by the Attorney 
General of the Commonwealth. 

Pass any vote or take any action relative 
thereto. 

Sponsor: Board of Selectmen 

1/27/82 Voted: that the Town amend the 
By-Laws of the Town, Miscellaneous 
Provisions, by adding thereto the by-law 
which appears in Article 1 of the Special 
Town Meeting of January 27, 1982. 

90 voting in favor. 7 opposed. 

A true copy, ATTEST: 

Michael J. Ward, 

Town Clerk. 

[FR Doc. 84-1975 Filed 1-24-84; 8:45 am] 
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